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READER. 


T is a frequent Saying in our Law- 
Books, De minimis non curat Lex, 
which is true if it be underſtood of 

petty Things and minute Circumſtances, 
but if we apply it to Perſons,it is not fo; 
for it is moſt certain that our Law hath 
a very great and tender Conſideration for 
Perſons naturally diſabled, and eſpecially 
for Minors, The Law protets their 
Perſons, preſerves their Rights - and 
Eſtates, excuſeth their Laches, and 
aſſiſts them in their Pleadings. And as it 
is ingenuouſly obſerved in —_— and 
Platt's Caſe, 2 Roll. Rep. 18. The Judges 
* are their Counſellors, the Jury are their 
Servants, ( for they ought to find the 
Title at large in an Aſlize) and the Law 
is their Guardian. And let me add, they 
are under the ſpecial Aid and Proreion 
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To the Reader. 


of his Equity, who is no leſs than Keeper 
of the Kings Conſcience. - 

It hath been computed by ſome (whoſe 
Genius lies that way,) That Infants make 
up a Third part of the Nation; which if 
ſo, (as the gueſs ſeems not very improba- 
ble) chen I ſuppoſe a Treatiſe of this 
Kind (and neyer. before attempted ) may 
be acceptable. 'F# 

It is but Small, and therefore more 
analagous to the Subje& of it; and 
yer the Matter is full of weight and 
vinky,- fff S; - 

.. "The Method which 1 have uſed” is, 1 
conceive, as proper and apt as a Treatiſe 
of this ſort is capable of. And indeed 
it is the Nature of the SubjeR, which 
ought to dire the Method. 

Bur be that as it will, it appears 
without either a Parext or a Patron ; and 
therefore, as an Orphan, claims pity, and 
.. hopes for a favourable Conſtrution. - 
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CHAP. I P-I 
Of Tefants in Ventre {a Mere. 


Wi Conſideration the Law hath of 
an Infant before its Birth,and why.Of 
a_Deviſe to an Infant in Ventre {a Mere. 
Of a Surrender to the uſe of an Infant 
 #n Ventre ſa Mere. Of an Vſurpation 
«pon an Tufant in Ventre ſa Mere , aud 
how he ſhall be relieved. By what aits 
in Law Infant in Ventre fa Mere ſhaZ 
be beund, and by what not,as by Voucher, 

- A 3 Deſcent, 
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Deſcent , Fore-judger , Sc. Where a 
Felonious aft done to the Child in the 
Womb fhall be accounted Murder. Of 
the Writ de Ventre inſpicicndo , 7 
reſpet of a Widow or Feme Covert, 
and the Sheriffs denitanor in it. When 
an Infant, as to the mpuracis f. its 
Zawiein the Woryb 3 Ja belſald tobe 
LeoRimate, or-wet.”-The exatFrinteof a 
Mans being at full Age. 


4 GHAT | W 7 Joy 
Prroiledges of Infants. 


Tufant mere fawoured at Common Law than 
a Feme Covert, and why. The Law pro- 
reits the Perſons of Infants : They are 
not to be Amerced, except in Special 
Caſes ; not to be Impriſoned. How the 
Law proteits the Eſtates and Rights of 
Infants. By what Judgment an Mya 
ſhall be bound, or not.. Pledges, where 
not to be found. The Reaſon of finding 
Plerlzes in Aﬀions. He is capable of 
an Office, and how. . After ſurrender of 
Copyhold, he may Enter at full Age. 
All Fadgments are in four manners. B 

what defanlt Infant ſhall be bound , or 


wet ; 
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uot ; and by what Confeſſion, or wot. ' ts 
what caſes Laches fhall be prejudicial 
to an Infant , and in what not. Infant 
not" privſedged in caſes of Contempt. 
At what Age he may be Outlawed. Not 

oriviledged in caſes of Criminal Aftions 
and Torts, to the Perſon or Eſtate of 
another. 'He is not favoured in caſes of 
Rents, Services, Tenures, Conditions or 
Charges on Lands'; nor. in caſes of 
Publick Offices. Of Conditions in Law, 
ant how an Infant ſhall forfeit , or not. 
Lapſe ſhall incur againſt him, if he Pre- 
ſent not within Six Months. He is not 
favoured in point of the publick Quiet 
of mens Freehold, not in caſe of Prero- 
gative. Flow he is bound to the Cuftom 
of a Manor or Place, or not. By what 
Adtts of Parliament Infants are bound, 
_ or not, of 
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s. Nb. 
E CHAP. Il. n.29 
of 7 he. ſeveral Ages of Infancy. 


Of". the, Jevet Ages of. Infants, in the 
Law., for fewjeral purpoſes. What is 
accounted the Age of Diſcretion. Of 
the Age for Conſent to Marry. Of full 
Age. When Marriage infra annos nu- 
biles ſhall be &xY 2s, b ”y Agreement , of 
defeated by Diſagreement. Of Baron 
and Feme de facto. What amounts to 
an Agreement... The Age of an Fleir in 
| Sdcage , and what he may then do, At 
what Age a Woman is Dowable, © When 
an Infant may make a Will of Goods, 


£ 


Chattels or Lands. 
CAP 1v: 2.36 
Of Guardian and Prochein amy. 


Four ways' by which a'man- maySue.The true 
afference between'a:Guardian and a Pro- 
cheinamy; Regalqrly'an Infant muſt Sue 
_ by Guardian, aud why. Fy what caſes be 
* ſhall Sue by Prochein amy. Infant muſt 
appear by Guardian,and net byProch.amy. 
Prochcin amy, i what caſes appointed. 
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amy. Guardian t0-be-aþpointed by the". 
Court ; who to be admitted: $Where the © 
Tufants appearance: by Attormey4sBrror, 
or not. {How the Infants appearance: by, 
Attorney ſhall be tryed. afar Executor - 
muſt appear by Guardian ,. and why. 
Infant Executor 'may Sue ' by Attorney, 
and why : But muſt defend by Guardian. 
Error to be aſſigned by Guardian, and 
not by Attorney. Baron and Feme, the 


Feme being. within Age , are YVouched ; 


the Feme ought to appear by Guardian. 


.The Form of : the Entry" of the "Guar- 


dian  to' projecute.\" Three \ manner of 
Guardianſhips.-1 Of Guardians at Com- 


- #01 Law. Guardian in Socage ; the 


Nature of him. \ All. poſſibility of Dif- 
cent excluded. Difference between Guar- 
dian by Socage , and Guartlian by Na- 
ture. - Guardianſhip , not to furoige-to 
the: Husband: Infant caundt-beiGuar- 


"High, in Socage, Stat. 12-Car. 2: i 
"explained. | Guardianſhip. by" that Sta-' 


tate- not Transferable over. Of the 
Power of | a Guardian : He cannot Pre- 


. ſent to a Benefice, and why. Fe ſhall 


' have a Quare Impedit in his ewn Name. 


He may hold Courts , and grant £0pies. 


May make Leaſes for years "td yet 
| | * they 
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they are determined by his Death. May 


Enter for Condition broken , and how. 
Guardian by Nurture. Remedy againit 
the Guardian 0n Account. Allowance on 
Account." How he is to be Charged after 
Faurteen years of Age. 


CHAP..V. 
Of. 4fttions by Infants. P:57 


Account. by Infant againſt his Guardian , 
when and bow. He may have a Dum fuit 
infra ztatem, and in what caſes. Sur- 
render of a Copyhold makes no Diſcon- 
tinnance- \ Aﬀize brought by Infant ; 
where the Aſſize ſhall be taken at lafge, 
or not.” When he ſhall brig a Quare 
Impedit «pon au Uſurpation. W.2 c.15. 
explained: Of his Adtion in reference to 
Reciprocal Contratts. Audita Querela, #1 
what caſes, and when to be bronzht by 
bim. Error brought by him. How far 
the Statute of 2.1 Jac. Of Limitations, 
extends to Infants bringing Aftions, 
or not. Preſidents. Admiſſion to Sut 
by Guardian. Appeal by Infant. Infant 
replies his Infancy to a Plea of Non 
Aſlumpſit infra ſex annos. Hs admiſſion 
70 Sue by Prochein amy. 

CHAP. 
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. 1 Hons. Drought oxainft Infants. 


Aﬀion of 'Waſte ties againſt him being Te- 
nant for Life or "Tears. - Ceſlavit"fies 
againſt him. How Debt lies.  Iiifirmul 
compuraſſer io caſe lies againſt” him. 

| Afton” on "Dilcer frdy not avainſt hag. 
Torts Vi & armiv"ye againſt Dem.C"Fle 
| | 5s prniſbable for Judicial Perjary. 'Dj- 
: | werfity as ro Tots.” ff Trover® and 
- | Converfion /ies againſt "an Infant, *.4- 
tion of. Debr for Rent, how" it Nes 
; | a2abift him, or nit. How Infant may 
, | avoid Leaſes and Rent.  Aﬀion lies 
e | againſt ' him \ for Neteſoaries.  Audita 
-. | Querela,"\i what caſts it /iss anainſt-an 
Snfant; * | VEL 


0 
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y * CH A P:*» VI  Þ2Ix 
Of Fines levied by Infants. **\ 


bere Infant ſhall be bound by a Fine, & 
& contra. Diverſity between Matters of 
a || Record done or ſuffered by an Infant, 
y and Matters in Fat. How ant in what 
manner, and when he ſhall avoid a Fine, 


of 
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Of his Declaration of Vſes upon a Fine, 
where good and where not. Where th: 
Hezr flat avoid the Fine for the Non 
age of the Anceſtor or not. Infant Levie 
a Fine to the King ; Quid operatur, 
Where Infants ſhalt be bound by Fin 
and. Non claim, or not; and how the Fi 
years ſhall be accounted; What att ſhall 
bar an Infant from Reverſing a Fi 
during Nonage, Where the Infants Hei 
. may Reverſe a Fine. after his Death 

Of a Fine being Reverſed for the No 
. re of the Wike. aud whether the Coni 
ſee ſhall r-tain it during the Covertur: 
Of- Commiſſioners taking a Fine of aj. 
Tufant, how paniſhable or not. What af 

. or thing fhall bar an Infant to Rever|; 

. & Fine. The, manner of rever/ing- 
_ Fine by a Feme Covert within Az: 
How it ſhall be done, when Infant an 
one of full Age joyn in a Fine; - a 
the Operation of Law thereon. The 
Husband not admitted to diſaui 
the Guardian aſſigned for his Wife i 
Error, to Reverſe a Fine. Quzre, i 
be can releaſe the Error ; And what i + 
to be done if the Husband will n+ 

fuffer Proceedings in a Writ of Error. 


CHAT 
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CHAP. VII. p87 


Of Common Recovery, and other Matters 


of Record ſuffered by Infants. 


y Infants permitted to ſuffer Recoveries by 


the Court: And the Reaſons thereof. 
The manner of paſſing ſuch Recoveries. 


© Recovery ſuffered by Infant of 4 years 
of te If Infant appear by bis 
f 


Guardian and ſuffer a Common Recovery, 


| it cannot be reverſed for Error, But 
| if tm juch a Caſe he appear by Attorney, 


it may be reverſed after his full Age, 
and why. And if he appear in Perſox 
it may be reverſed within Age; but not 
after full Age, and why. Difference 
where Infant comes in on fingle Yaucher, 
and where on double Voucher. Recovery 
by Infant in perſon, may be avoided tn 
Error before full Age, but at full Age 
he Cannot avoid it by Entry. Judgments 
in Courts not to be ſubverted by matters 
#n Pais. If Infant ſuffer a Recovery by 


l Attorney, he in remainder may Vouch it 
| _ for Error, and why. The Appearance by 


a Feme Covert within Age in a Reco- 
very by Attorney is Error. Regula as 


| zo Baronand Feme, as in reſpett of the 


Inberi- 
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Tuheritance of the Wife , being impea- 
ched by the Husband. Differences be- 
twees Matters of Record, and Matters 
of Fatt'as to their being void, or void- 
able for Infancy, and how, and when to 
be avoided. Infants ſhall avoid Mat- 
ters in Fatt within Age, or at full Age. 
Statutes and Recognizances are reed 
by Audita Querela. Fines , Recoveries 
aud TFudgments are avoided by Error. 
By Audita Querela during Minority. 
Audita Querela where brought in B.C. 
or inB. R. Audita Querela by Infant, 
to Cancel a Recopnizance how to be 
brought. In Audita Querela, Judgment 
was reverſed for Error in Proceedings, 
0 new. Audita Querela lies at fall Age, 
and the Reaſon. Re-inſpeftion not of force, 
but in. the ſame Court where the firſt 
zuſpettion was. Audita Querela /tes pon 
Judgment againſt Infant-Bail upon a 
Recognizance. If the Recognizance- 1s 
avoided by Audita Querela, Judgment 
upon it 2s avvided alſo. Infant - canot 
enter into a Recognizance to diſcharge 
bimſelf of Execution. Judgment by 2. 


fault cannot be avoided by Infant at his 


full Age. Infant confeſſeth a Judgment, 
how to - be avoided ; who ſhall take 
edvantage of Infancy. 1 
CHAP. 
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CHREF IC P. 100 


Of Conveyances and Specialties. 


Feoffment by Infants , what are void or 


woidable; and the time of avoiding ſuch 
Feoffment. His Heir ſhall avoid tt, 
tho' a Special F{eir. Baron, within Age, 
makes a Feoffment of the Wives Land, 
and dies ; ſhe may Enter, but the Entry 
of the Heir is takew away by Corrup- 


' tion of Blood. Baron and Feme, within 


Age, make a Feoffment, and Baron dies; 
what Remedy for the ſame. Two Joyn- 
tenants, within Age, 'make a Feoffment 
in Fee, and one dies ; Entry into the 
whole accrueth to the Survivor : But if 
one had only made a Feoffment in Fee, 
the Right ſhall not ſurvive, and why. 
What Privies fholl avoid a Feoffment of 
the Infant- Anceſtor. Bargain and Sale 


may be avoided by Entry at any. time. 


The Nature of a Bargain and Sale Ts- 
rolled. Of Exchanges by Infants. What 
ſhall be ſaid an Affirmance or an Agree- 
ment to an Exchange. Attornment by 
Infant good, and why. Infant ſhall be 
compelled to Attorn. Flow Infants are 
bound by Partition, or not. By what afts 

avoidable 
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avoidable Partition ſhall be made good. 
. . Leaſes made by Infants woidable: If 
- without any Rent or Recompence woid, 
Leaſe made by one Joyntenant within Age 
who dies, is void, and the other ſhall 
avoid it. Leaſe made. by Infant, to 
try a Title, void. Ne granta pas, where f 
#Jea. .» Where Infants Leaſe is 
od for:want of: Privity ; but. his Con- 
firmation ſhall be:good. The aftual. Sur: 
runder of an Interefle termini. by. an [us 
fant is void. His Surrender by acceps 
tance of ſecond Leaſe is void. Copyholds 
granted by Infants good, and why, In- 
fant Surrenders his Copyhold Land, he 
may enter at his full Age. Releaſe by 
Infant, how void or not. What Obliga» 
tions by Infants are voidable, and what 
void. How Infant bound by Covenant, 
or not. Of Conveyances, Leaſes, Bonds, 
Oc. made to Infant. Infant may pur- 
chaſe. Grant to a reputed Son, good ; 
But not to an illegitimate Iſſue before 
tirth. Leaſe to an Infant is voidable, 


81d how. 


CHAP. 
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CHAP. X p.118 


Of Contraits, Promiſes, and other Ads 


of Infants. 


Infants bound by Contrafts for Neceſſaries , 


But a Bond for them, with a Penalty, is 
void. A Bond with Penalty ſo. far ex: 
tinguiſheth the Contratt, that it can 
never. be revived. What are account: 
ed Neceſſaries. His Contra for Ne: 
ceſſaries, for maintaining his Trade, not 
binding. Debt lies on Promiſe to pay for 
Neceſſovies Infimul compurtaſſcr- /zes 
uot - againſt Infant. What Averments 
are needful in Declarations againſt In- 
fants, for Neceſſaries. Of "Reciprocal 
Confiderations aud Promiſes. Of Pro: 
miſes made for and in behalf of an In: 
fant. Promiſe by Infant. at full Age to 
to pay, if he forbear to Arreſt him 0: 
a Bond given under Age, not good. 
Of an Infants other Ads, what are 
binding, ſtated in ſome Rules. Infaut 
buys Neceſſaries for his Houſhold, it 
ſhall bind him. Yendee of the Goods of 
an Infant ,if he take them, is aTreſpaſſor. 
How Infant is bound by Sale in open 
Market. Of Infants ſubmitting to Ar: 
bitrament. A CHAP. 
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CHAP. XL. Pp. 129 


Of As in Law. 


Where an Infant fhall be bound by Collaz 
teral Watranty er not, with a good Di: 
verſity ; where a op Jhall Toll the 
Entry of an Infant that Right hath, The 
Law doth not prenleds Tufancy. to the 
prejudice of anothers antient Right. Pris 
viledge of Infancy holds not againſt the 
King. The difference of Baſtard Kigne 
& ' Mulier puiſne from other Common 
Caſes. Where Joyntenant ſhall take in 
advantage of the Infancy of his Compas 
non. Diverſity as to the Entry of a 
Stranger to the uſe of an Tufant. Of 
Remitrters of Tnfauts in 2 or 3 Diverſns 
ties. The natureof Remitter, Diver: 
fity between a Feoffment at Common 
Law, and a Feoffment to Uſes, Of 
Rewaitter by Entry for Condition broken. 
Infant bound by Non-performance of 
Conditions. 
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CH A Þ. MII. p.138 
Of Declarations and Pleadings. 


Perſons ſhall be enabled by Intendment till 


the contrary be ſhewed. Diverſity where 
the parview of a Statute is reſtriftive, 
and where it is general, and after comes 
a reſtaint. Diverſity between pleading 
a Feoffment by Common Law , and by 
Cuſtom. What Averments are needful 
in Declarations againſt Infants for Ne: 
ceſſaries. If the Bill for Neceſſaries, 
how and what Iſſue ſhall be taken, Who 
are Judges of meceſſary Apparel. Ac: 
knowledment of Satisfation of parcel, 
and ſaith not what, ſtops Fudgment for 
any part.Replication ill tm the Goncluſion, 
yet aided after Verditt by the late Sta- 
tute. Condition to bring in A. and B. 
at their ful! Ages, how to be expounded. 
Conſideration of -being bound with Secu- 
rity, and ſaith not in what Sum. Infant 
after Non-Aſſumpſit pleaded , moved 
in Arreſt of Judgment , that he was 
within Age. If Infant plead Non eſt 
factum, he ſhall not have advantage of 
his Infancy. What may be given in 
Evidence. on Non Aſſumpſit. Where 
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Non eſt fatum muſt be pleaded, and 
where the Special Matter, and how to con- 
clude. Where and what Afions the Parol 
ſhall Demur for Nomage. Afize. An- 
ceſtral Poſſeſſion. Anceftral. Drotturel. 
Formedon. Appeal. Partition. Torts, 
Dower. .Quare Impezdit. Eftrepments. 
Debt on Bond. Error.” Treſpaſs. Debt 
againſt the Fleir in Aſſize one being 0u- 
fted by Execution on a Statute Mer- 
chant , or Recognizance. Where Parol 
ſhall not Demur for the Non age of the 
Husband,where it ſhall fer the Non age 
of the Wife. Detinue againſt Executor. 
Diverſity as to the Parol demurring in 
caſe of Purchaſe , or Diſcent. Counter- 
plea of Age. Where the Parol ſhall 
Demer againſt all for the Non-age of 
one. Where the Court Ex Officio ſhall 
ſhall grant the Age, alths the party 
do not pray it. 
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, CH AP. XIII, P.157 


Of -»Infant- Executors and Adminiſtrators. 


Of the Power of -. Infant Executor, A Re- 
leaſe of an\Executor for Principal Mony 
and Intereſt; Quare Devaſtavir. The 
Releaſe of Infant -Executor ſhall-not bar 
him, aud why. . In what Caſes jt will 
bar. - Of \the Infants Agreement to a 
Dewiſe. Infant Executor may Sue by 
Attorney ; + but not defend. without a 
Guardian, and; why. Executors', ſome 
under Seventeen , and others: above ;* 
all may joyn jn one Suit, aud they may 
Sue by Attorney. Of Adminiſtration 
durante minori ztate. © /?; 7s: General or 
. Special, This fort of Adminiſtration 
7s not within. the Statute, .of 21H. 8. 
Where and:inhen, and for what Reaſon, 
Adminiſtration: durante +minori wtate 
ceaſeth. The Offiee "and. Power of an 
Adminiſtrator durante minori tare , 
and what acts. done by. him ſhall -be good 
and binding,- or not. How ſuch Admi 
iFrator may grant Leaſes : Or ſuch Ad- 
miniſtratrix. gives Bond to Creditors , 
and then takes Husband, the. ElJusband 


a 3$ may 
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may retain the Value. Of Afions and 
Suits brought by and againſt an Admi- 
mſtrator during Minority , with Decla- 
rations and Pleadings. Adminiſtrator, 
during the Minority of an " Executor of 
an Executor , how he ſhall be named 
Adminiſtratar during. the Minority of 
an Infant-Executor ; both muſt be named 
in Action brought. © Tf - Adminiſtrator 
durante minor 2tate be Plaintiff, the 
Non-age of the Executor muft be aver- 
red : Aliter, where he is Defendant; 
and why, . Avermend that the Executor 
is under the Ape of 21'years, vitiates, 
the Declaration. Trover' by Admins 
'ſtrutor during Minority. Scire facias 
by Executors ct full Age, ow Recovery 
by Adminiſtrator during. Minority, Pro- 
miſe to "pay by Adminiſtrator during 
Minority, on forbearance of Suit, if the 
Executor were above 17 at the time of 
the Promiſe, "its no: good Confederation, 
Prohibition '0n Agreement pleaded in 
Account to. the Eccleftaſtical Court. ' Ta 
Debt "ſuch Adminiſtrator pleads Judg- 
ment againſt him by a Stranger, and the 
Infant was then atove'\17- years; yet 
the Bar is good, and the. Judament not 
void, Pleatis, That: ſuch a Day the 
Minor '.came to 17, and after that 

be 


- 
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he refuſed. How the Law is after the 
Executor cones to 17 years, in reference 
ro the Adminiſtrator durante minori 
zrate. ZF7ow ſuch Adminiſtrator ſhall 
be charged, and the Pleadings thereon. 
One is inExecution at the Suit of the Ad- 
miniſtrator durante minori xtate, and 
then the Executor comes of full Age, 
how he ſhall be relieved. Scire facias 
by Execator at full Age, upon Recovery 
by Adminiftrator during Minority. Ad:- 
miniſtration durante minori xtate 7s 
repealed and granted to another , who 
calls hins to account ; yet the Executor 
may call kim to account again. 


CH AP. XIV. p.178 
Of Deviſes. 


The Determination at what Age one may 
make his Teſtament of Goods belongs to 
the Eccleſiaſtical Law. By our Law 
Infant at 18 years of Age may make his 
Will of Goods and Chattels. New pub- 
lication at full Age of a Will made un- 
der Age, good. Deviſe of Lands by an 
Infant to Charitable uſes, good. 'Deviſes 
to Children unpreferred, how to be con- 

a 4 ſtrued. 
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ſeruzd. Poſfubility, Where a Second 
Flusband ſhall have the Eſtate or Profits 
deviſed to a Feme, till the Son come to 


Age. Where there needs no admit-. 


tance to aCopyhold Eftate. Legacy to a 


Woman at. One and twenty years, or day 


of Marriage, and ſhe died before either, 
the Executor ſhall have it ; Alter, if 
the Meney were bequeathed to one at the' 
Aze of One and twenty years. Huw the 
Civil Law is in ſuch caſes, Diverſity at 
Common Law, where the Executor of . an 
Infant dying, before the time of payment 
of a Legacy, fhall have it or not. 'Poxr- 
tions to J. paid on Condition of Marriage 
within Sixteen, or without Conſent, Fc. 
to be void. Adminiſtrator of a Legatee, 
who died before Contingency hapned, had 
the Miney. Maintenance and Education 
not diſcrunted out of a Childs Portion 
ia Fouty. 
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CHAP. XV. pgr 


Of Apprentzces, . 


e Nature of the Relation between Ma- 
fter and Apprentice. He is not within 
the Statute of ' 5 Eliz. as ET. : 
Nor within the Statute of 21 H-8.How 
and to what Covenants Apprentices are 
liable at Common Law or Cuſtom , and 
Declarations and Pleadings thereupon. 
Declaration on * Covenants* in” general 
againſt Apprentice , who plead's deins 
Age : Replication by. the” Cuſtom of 
London. Quxre , If it be a Depar- 
ture. CollateraF ' Covenants ſhall not 
bind Infants + Et fic—=——-where a 
ſufficient Averment. Covenant" to In- 
ftruft, if diſcharged by Death: Account 
lies not againſt an Apprentice , except 
for Collateral Receipts: The Statute of 
5 Eliz. pleaded, That the Father had 
not qo. per Annum. Retamer. If 
the intent "of a Statute be fulfilled, 
ſufficient, Declaration ill, for that a 
Retainer is not averred. Of Obliga- 
tons with Special Conditions , relatin 

to Apprentices. Proof of Waſting and 
imbezellins Goods, how to be made. 
Notice, 
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Boud given by. a Third. perſon for his 


beyond. Sea. 


CHAP. XVI pos 
Cuſtom of London. 


Of the Cuſtom of London as to Ap- 
rentices. Inrolment. The Cuſtom, how 
ir yed. Aſtgnee of an Apprentice turned 
over. may have Covenant by Cuſten. 
How Apprentice Free of one Trade, 


may. exerciſe another by the Cuſtom of 


London. Explication of the Statute of 
5 Eliz.. c. 4. relating to Apprentices. 
Irdiftment for exerciſing a Trade not 
being an Apprentice, how to be laid, 
Tn Debt , for uſing a Trade not being 
Apprentice, how to Declare. Diverſity 
where. a Statute creates an Offence with 
Qualifications, and where it gives a 


Penali 'y 
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Penalty to the King. Difference between 
Attion of Debt and Indiftment .0n the 
the Statute of 5 Eliz. as to Layzug the 
Atﬀion. Of diſcharging an Apprentace, 
and the Explanation of the Statute of 
5 Eliz. as to that Clauſe. If the 
Difference between Maſter and Servant 
may come before the Seffions. origially, 
or by way of Appeal only. If Juflices 


of Peace may compel! one to: take an 


Apprentice. Of Maſters Corredting 


Apprentices. Remedies for Abafing , 
Enticing, Sc. Servants. Geueral Da- 
mages gzven , where ill, If Servant 
dies of a Battery, no Attion lies for the 
Maſter. 


CHAP. XVII p.224 
Orphans. 


Of the Court of Orphans in London. And 


the Relation to Orphans. The Chamber- 
lain of London , a ſole Corporation to 
this purpoſe. Tho' Security to account, 
&c. hath been given at Common Law 
and in the Prerogative Court, yet the 
Court of Orphans wif! compel him to 
give new Security. Fotchpot , the 

Nature 
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Nature of it. Prohilbition lies, if any 
Sue in the Ecclefraſtical Court. Orphans 
not to Marry , or be put out Apprentice 
without leave of this Court, Marriage 
without Conſent is Fineable and Impriſon- 
ment till payment.Bar is good to Common 
intent." The Cuſtom extends to Lands 
oat of London , Quzre. If a Free- 
man diſcontinue the City and his Trade, 
how much'a Freeman may. diſpoſe” by 
Wil, © Th? Cuſtom of .London as. to 
the diſtribution of the Perſonal Eſtate. 
Freeman cannot Deviſe the diſpoſition 
and cuſtody of the Rody of an Infant. 
Orphans Mony not deviſable when payable 
by the Cuſtom. 


CH AP. XVII p.235 
of Trials Judgment, Execution. 


Regula. Zufancy, where and in what caſes .. 


tryed by-{nſpetion, Proofs or per Pais. 
Infant himfelf Examingd. 01 a Voire 
dire. The manner of Trial by Inſpettion 
and: P roofs. Re-inſ pection granted, and 
why. Nonage, where tryel,in the County 
where the Land lies, or where the Ation 
is brourht, The Birth of an Iſſac, 


where 


Py Wy AW 
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where it ſhall be tryed... Judgment 
againſt Infant quod capiatur, &c.' No 
Execution againſt an Infant: Heir. Tryals 
in xtate probanda, 


CH AP. XIX. - p.250 


Of Remedies for Tortious atts done to 
Orphans. 


CHAP. XX P.255 


Of Childrens Portions , either by Wills or 
Settlements ; and Reſolutions at Common 
Law or Equity concerning the ſame. 


AN APPENDIX 


F Prefidents and Pleadings concerns 

ing Infants, 277 

Bar per deins Ape al Der ſur Bond, 741d. 

Replicat' & Iſſue, que Def. cſt de plein 

Age 278 

Bar al Treſpaſs per deins Age, & qd' non 

Narravit verſus Det. per —_ 
ibid. 


Replicat 
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Replicat* al deins Age, quod Mercimonia 
fuer propter neceflarium apparatum, 
& Rejoynder 279 


K.B. Vid” Executrix, rc. J.B. port Action 
ſur Caſe ſur ſeveral Aſſumpſits verſus 
O.LArmig', for Taylors Work and Nez 
ceſſaries provided. Defendant plede 


Nonage. 280 
Repl. Quod veſtimenta fuer? neceſſarium 
pro Def. 28 I 
Rejoynder 8 Iiſue, ibid 


Count in Debt by Adminiſtrator upon a 
Bond apainft the Heirs in Gavel kinl 
T.W. J.W.'and W/W. The Defendants 
pray, That the Parol may Demur for the 
Infancy of one 282 


T.M. verſus J. W. & S. Ux' cjus, & J.C. 
Ec Eliz? Ux' cjus filias & hexredes T.]J. 
oen* debito ſuper Obligar.. Parol de- 


mur prie per deux Infants pur Infancy 


Count d'avoyder Recognizance pur Newt 
age del Conilor 2.35 


Count far Bill Obligatory per Adminis 
ſtratorem durante minori xtate Execu- 
toris Fl 2.88 


Al 
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Al Count fur Obligation ove Condition 
pur performance des Covenants in 
Indenture de Apprenticeſhip. 289 
Bar. Per Stat. 5 E/iz. que nul Mer 
chant prendra aſcun Apprentice niſi ſon 
Pere ad terres al value de 4os:. 
Annum d'eſtre certific ſouth les Mains 
& Seals de 3 Juſtices ibid. 
Narr' verſur Apprenticium qui deceffit e 
Servitio Magiſtri ſui illicite fine licentia 
ſua & ſcipſum abſtinuit a Servitio ſuo 
yer annos,& recuſavit ſervire quer' pro 
reſiduo Termini. 296 
Bar. Proteſtando qd? non eſt talis Cons 
ſuetudo prout,&c. nec qd' ipſe deceffir 
a quer* prout, &c, pro placito qd' def. 
obrulir ſervire quer' durante Termino, 
& quer' recuſavit ipſum recipere abſque 
hoc qd* ipſe recuſavit ſervire quer' 
prout,Gtc. 3Oz 


THE 


INFANTS LAWYER: 


CHAP. I. 
of Infants in Ventte ſa Mere. 


What Confideration the Law hath of 6n Infant be- 
fore its birth,and why .Of a Dewviſetoan Infant 
in Ventre 14 mere. Of . a Surrender to the uſe 
of an Infant in Ventre ſa mere.Of an Uſurpa- 
tion upon an Infant in Ventre ſa mere, and 
how be (ball be relieved. By what att in Law 
Infant in Veritre {a mere ſhall be bound, and 
by what not, as by Voucher , Deſcent , Fore- 
Judpger,&c, Where a Felonious aft done to the 

- Child in the Womb ſhall be accounted Murder. 
4 the Writ De Ventre inſpiciendo, in re- 
pett of a Widow or Feine Covert, and tbe 
Sheriffs demeanor in it. When an Infant, as 
to the computation of. its time in the Womb, 
ſhall be ſaid to be Legitimate, or not. The 
exat} time of a Mans being at full Ape, 


'Neipiendum eft ab owo: And 1 ſhall in the 

2 firſt place ſhew what Conſideration is 
to be had of Infants before they are born, 
andhow an Infant en Ventre [a mere (in Ventre 
matra) Ttands in the Eye of the Law ; - 
alto 


Infant in 
Pentre ſa 
mere, how 
conſidered 
i Law, 
and why. 


Of n De- 
vile to an 
Infant en 
Ventre(a 
were. 
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alſo of a Privement enſeint, and then treat of 
the Writ De Ventre inſpiciendo , being a grave 
proviſion in our Law for the preventing Ba- 
-_ and Suppoſicicious Births inheriting E- 
aces. 

Altho' Filigs in utero matrw, eſt pars wiſce- 
yum mattis, and has been look*d upon as not 
in eſſe; yet the Law in many Caſes hath 


"Conſideration of him in reſpect of the ap- 


parent expectation of his Birth: He ſeems to 
have a real Eſſence, and therefore is ſome- 
thing more than a meer Fiction in Law ; 
tho' to ſome purpoſes the Law imputes as 
to and by him by way of Fiction, as an1n- 
fant in Ventre ſa mere may be vouched, 

38 E4.3.39. va | 
Ic hath been a great Queſtion in our Books, 
Whether a Devilſe to an Infant in YVentre /a 
mere be good, or not? It hath been denied, 
but with this difference. in Simpſon and Sor- 
thern's Caſe, 2 Bulftr. 274. An immediate 
Deviſe to an Infant in Yentr. ſa mere is void, 
but if it te in Remainder its good. The fame 
difference is taken by Windham in Snow and 
Cutler's Caſe, 16 Car. 2. B.R. That a preſent 
Deviſe ro an Infant en Ventre ſa mere is void ; 
but if it be deviſed to him when he ſhall be 
born its good,as was Farmer and Foſſet's Caſe, 
in Banc, Com. 1655. A Devile, That if the 
Child, with which the Feme was enſcint , 
ſhould be born , he ſhall have a ſhare with 
the reſt, is good; for this is Executory, Arid 
the Caſe in Dyer 303. which is contrary, 
is held not to be Law, and the Roll doth 
not warrant that Caſe.But now its held, That 
a 
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2 preſent Deviſe to an Infant en Ventre [; 
mere is good , tho? it hath been a wavering 
Point in all Ages; and the Words in the Sta- 
tute of 34 H.8. c:5. To Deviſe to any one perſon 
or perſons, do not hinder ſuch a Deviſe ; Theſe 
Words being put into ſhew the power and 
largneſs of the'Stature , and therefore not 
reftrained co perſons #» efe: And it hath been 
clearly Reſolved, 'A Deviſe to an Infanr when 
he ſhall be born, or to a Datighter when ſhe 
ſhall be married, is good, and the Land ſhall 
diſcend ro'the Heir in the mean time. But ic 
ſeems- to be Reſolved it Chuleigh's Caſe, 
ſach' a- Deviſe is ot good by the Statute of 
22 & $4 H.8. Of Wills; for thoſe Statutes 
do not * provide for- putting of Lands in A- 
beyatice;-'and ſo a Conveyance to the uſe of 
an Infant in YVentre [a mere is void ; but now 
ies held Food ins Deviſe, as Executory De- 
viſe, 2 Bulſtr. 247.*Simpſon and Southern, 16 
Cariz:B:R. Snow and Cutler, Farmer and Foſ> 
ſer's Caſe; Dyer 503. Siderf.t52. 
"*And fhow Eſtates are viſually ſetled in ſuch 
manne#?; nor only where there 1s an actual 
Enſeintment ; but long before, even upon 4 
Marriage Settlement, and the Ules ſhall riſe 
as they.come in eſſe.” * 


Its a Rule at Cothmon Law, If the imme- Regus. 


diate Grantee be not i» reruam Natira; and 
able to take by virtue of the Grant, its void 
preſently. But now, in cale of Surrender of 
a Copyhold; tho? at the time of the Surrer.- 
der the Grantee is not i eſſe, or not capable 
of a Surrender;yer if he be # eſe,and capable 
at the time of the Admitrarice, it is ſufficienr, 
B 2 As 
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As a Surrender to, him that ſhall be Heir to 
F.S.or unto the uſe of the next Child of F.S. 
tho' at the time "of Snrrender F- S. had no 
Child ; yet if afterwards. he hath a Child, 
the Child may come into Court, and com- 
pel. the Lord to .admit..him. The Reaſon 
given is; becauſe the Surrender is a thing Ex- 
* ecutary, and is executed hy. the ſubfequent 
Admitcance ; and;therefore if at the time 
of the: Admittance he-be capable-to take, it 
is ſufficient, Co.Copybolder. . 10-24} 
Of Serrea= Now whether the Surrender to.the uſe of 
derto the an Infant in Ventre ſa-mere be good ,. hath 
alc of 2n yen much queſtioned , Gro. Fac. 376+; 1, Rot. 
Jnfant in 3 
Vemrre ſo Replog, 131. 2 Roh Abr.g15,4 16.4% Bulſtr. 
nIre. 2.7 542-74 Simpſon and ;Soutbern. Same are for 
it, and ſome are againſt. ic. 1. conceive. the 
better Opinion is, That'it.is good, as well as 
a Deviſe to an Infant-ex Verire: [a mere;/: but 
its agreed by all, That a Surrender to the 
uſe of F.S. forlife, the, Remainder-toithe, ule 
of an Infant es Ventre [a mens, is good. | 
A Father ac or under tha Age of 2 years, 
by his laſt Will, or by -his:Deed executed in 
his Hie-time , may diſpoſe of the Cuſtody. or 
'Tuition of his Child or Children unmarried, 
orof Infants es Ventre [a mere, to any perſon 
._ - orperſons whatſoever, other than to Papiſts, 
- this per Stet. 12 Car. 2: cap. :;- [Vide in- 
The 
proven If. Tenant in Tail makes a voidable Leaſe, 
enſeint, ang 7endent Rent, and after takes Wife and dies 
che «dation {avs 1ſſue., the Wife privement enſeint with 2 
£0 it, Son , and the Wife recovers Dower ; ſhe, 
before the birth of the Son ſhall not ayoid' 
the, 
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the Leaſe , for her Eſtate is quodammodo 2 
Continuance of part of the Eſtate Tail; for 
ſhe ſhall be attendant for a Third part of the 
Services, and js in the Per by her Husband, 
31 Fad 26. Dyer 51. 7 Rep.g. Earl of Bedford's 
Cale. 

It was the Opinion of my Lord Hobart, 
That if an Ulurpation be had upon one in 
Ventre {a mere, that at the next Turn after 
his Birth he ſhall be relieved by Star. W. 2. 
c.5. * For (ſaith he) ſuppoſe the Heir then 


* eſſe, being a Daughter, were relievable in 


© reſpe&t of her Nonage ; were it reaſonable 
*that the Son alter born (to whom the 


' *Wrong is now done) ſhould loſe that Re- 


© lief? And (laith he) for Prelates to be Re- 
* lieved againſt Uſurpation in ithe Vacation 
* of their Prelacies (as they are,) is altogether 
* of the like nature and reaſon. And it is 
held by Crooke , If Land in Fee be mort- 
gaged on Condition, it Mortgagor or his 
Heirs pay,8&c. Mortgapor dies, leaving a 
Daughter Heir , his Wife privement enſeint, 
and ſhe pays the Money, and after a Son is 
born, ſhe ſhall retain the Eſtate ; rerra tranſit 
cum onera. 


In reſpect 
of *Uſur- 

pation on 
Infant in 
Ventre fa 
mere. 


In caſe of acquittal of the Tenant by the 1, refea 
Meſne,. where the Tenant receiveth his Ac- of Fore- 
quitetal in a Writ of Meſne ; if he be not j«9ge", to 


acquitted afterwards, he ſhall have a Diſtrin- 
gas ad acquictandum againſt the Meſne; and 
if he come not, he ſhall be fore-judged by 
his dofaule : But if the Daughter , the Son 
being in entre /a mare be fore-judged, it ſhall 
bind the Son born afterwards , becauſe he 

| B 3 had 


Acquitral. 


In reſpe& 
of Baſtard. 
ergne and 
Mulier 
puiſne Diſ- 
Cent, © 


= 


Where & 
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had no Right ac the time of the Fore-judg- 


ment. | 
A man ſeiſed of Lands in Fee, and hath 
Ifſue baftard eigne and mulier puifne, and dies ; 
if the BaFard entreth and the Mulier dies, 
his Wife Privement en{eint with a Son , and 
the Baſtard hath Iflue and dies ſeifed , the 
Son is born, his Right is bound for ever : But 
if -cthe Baſtard dies ſeiſed , his Wife enſeint 
with a Son , the Mulier enters, the Son is 
born, the Iſſue of the Baſtard is barr*d ; for 
there muſt not be only a dying ſeiſed, but a 
diſcent to his Iſſue. Note, This Diſcent dif- 
fereth from other Diſcents 3 other Diſcents 
take away the Entry only of him that hath 
Right, and leaveth him to his Action, but the 
Diſcent birs the Right of the Jalier , 1 Inſt. 
224. Bp | 

if the Wife be privement enſeint, the Heir 
may not plead Derinue of Charters. 

If a Woman be quick with Child , and 


ſclonious by a Potion (or otherwiſe) killeth ir in this 
act done to 
the Child 

31 the 

Womb, 
ſhall be 
Mureer; 


Womb; or it a Man beat her, whereof the 
Child aieth in her Body,and ſhe' is delivered 
of a dead Child , this is a great Miſpriſion, 
but no Murder: But if the Child be born 
alive, anUdieth of the Potion, Battery, &c. 
this is Murder ; for in Law' it is accounted a 
Reaſbnable *Creature in rerum naturs, when 
it is alive. * | 

' If a Man counſel a Woman to kill a Child 
in her Womb when'it ſhall be' born , and 
after ſhe is delivered ſhe kills ir, the Counſel- 
ier ts an Acceſſary to the Murder ; and yet 
kt the time of the Commandment or Coun” 
"C20 7 | [4 fel, 


fo.s 
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ſel, no Murder could be commirted of the 
Child in utero matris, 3 Init. p.50,51- 7 Rep, 
Earl of Bedford*s Calc. 


Writ De Ventre inſpiciendo , and the Proceed- 
20g s. 


This is a Writ for the Searching of a 
Woman, that ſaith ſhe is with Child, and 
thereby withholds Land from him that is 
next Heir at Law, Reg.of Writs fo.227. 1 Inf. 


Sir Francis Willoughby died ſeiſedof a great De Yerre 
Eftate of Inheritance, having five Daughters, #»ſpiciendo, 
leaving Dorothy his Wife , who at the time 399 the 
of his Death pretended her ſelf to be with Mm 
Child by Sir Francis, which, if it were a SON, thereon, in 
all the five Siſters ſhould thereby loſe the In- the Caſe 
heritance deſcended to them. They prayed of 2 Wi- 
a Writ De Ventre inſpiciendo out of Chancery, 9%: 
directed to the Sheriff of London , That he 

ſhould cauſe the ſaid D. to be viewed by 12 

Knights , and to be ſearched by 12 Women 

in the preſence of the 12 Knights, and ad 
traffand” per ubera & ad wenrem inſpiciend', 
whether ſhe were with Child, and to certihe 

the ſame into the Common Bench; and if ſhe 

were with Child, to certifie for how long 

time in their Judgments,@ quando ſit paritura. 
Whereupon the Sheriff cauſed her accord- : 
ingly to be Searched, and Returned that ſhe 

was Twenty Weeks gone with Child, and 

that within Twenty Weeks fuit pariturs, 
Whereupon another Writ iſſued out of the 

Common: Bench, commanding the Sheriff ſafe- 
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ly to keep her in ſuch an Houſe, and that 
every day he ſhould cauſe her to be viewed 
by ſome of the Women named in the Writ, 
(Ten being named therein) and Tome to be 
preſent at her Delivery , and to view the 
Birth, whether it be Male or Female. And 
the Sheriff Returned , that ſuch a day ſhe 
was Delivered of a Daughter, Cro.E/. p.566. 
The Lady Willoug hby's Caſe. | | 
The like Circumſtances and Proceedings 
were in Theaker's Caſe, Paſch.22 Fac. 1. with 
this difference. Willoyghby*s Caſe was in the 
Caſe of a Widow, but this was in the Cafe 
of a Feme Covert, Who was married within 
a Week after the death of her firſt Husband, 
who is ſuppoſed to get the Child : For here 
ſhe was a Feme Covert, and ſhe ought to 
inhabit with her Husband. They did not 
take fuch a courſe as in the Lady Willowghbby's 
Caſe, of taking her into the Sheriffs Cuſtody, 
but left her with her Husband , he entrin 
into a Recognizance, that ſhe ſhould not re- 
move from the Houſe wherein they inha- 
biced, and that one or two of the Women 
might fee her every day, and two or three 
be prefent at her Travel. For it was faid, 
That this Iflue might be well ſaid to be the 
Child of the firſt Husband , and ſhould in- 
herit the Land. And after this courſe ob- 
ſerved ſhe was delivered of a Female Child, 
who was afterwards by inquiſfition found to 
be the Daughter and Heir of the firſt Huf 
band,Cre. Fac..685.Theaker*s Caſe. © 


Infan; 
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Infant was Born 40 Weeks and 10 Days 


9 , 


Compura- 


after the Death of the Husband , and was, *9n of the 


held Legitimate. So Adjudged in the Caſe 
of Dr. Andrews, who died of the Plague 
upon conference with Phyſicians : And che 
DoQors held , That 2o Days backward, &c. 
or 20 Days forward , doth not take away 
Legitimation , tho? 4o Weeks is the Tempus 
conſtitutum, Palmer 9. 

| And in Alſop*s Caſe, the Wife aſter 40 
Weeks and 8 Days,was delivered of a Daugh- 
ter. By the Doctors, it may be Legitimate ; 
for as well Antenatus might be Heir in a 
Child born at the end of 7 Months, ſo a 
Peftnatus aftually born atter 40 Weeks : 
And they held, a Child may be Legitimate, 
tho* it be Born the laſt day of the 1076 
Month -after the Conception, accounting 
the Months per menſes Solares , not Luneres, 
Godb 281. 1 Roll. 356. 2 Crp-541. Alſop and 
Stacy. _: * 

H. born on the 16th day gf Februrry 1608, 
is on the 167th day of February 1629 One 
and twenty years of Age; and in whatever 
Hour of the day he was born is not mate- 
rial, there being no Fraction of days. But 
in Szderfin, in the ſame Caſe, the accounting 
of the Age, the Day of the Birth ſhall be 
reckon?d excluſive: As if one is born the 
I5th of February (this Month 21 years, ) he 
is of full Age the 14th of February. 

As to a Suppoſttitious Birth,l ſhall cite you 
at large Buckworth?s Caſe out of Siderfin's 
Reports, becauſe its remarkable, and of late I 
haye heard it often mentioned. The Caſe _ 
Ty en1s : 


time inthe 
Womb. 


The exact 
time of 2 
man beirg 
at {ii Age. 
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this: Information was exhibited againft B, 
and others for Perjury , and others for Sub- 
ornation. Mr. Dormer being Tenant for 
Life of ſeveral Lands in Lincolnſhire , with 
Remainder to his firſt Son in Tail, and ſo to 
his firſt Daughter, &c. took Wife, and they 
came to London and were Lodgers in Chancery i 
Lane, where Dormer dies ; but about the time 
of his death his Wife ſaid, ſhe was delivered 
of a Child , which was a Daughter. Theres 
was a Trial in B. C. between the Infant and 
he in Remainder; the manner of the Deli- 
very of the Infant was proved by Circum- 
ftances and by Marks, the Infant being ſtript 
in Court. Bur B.who was the Midwite, gave 
in Evidence, That this Infant was not the 
Child of the ſaid Woman, but of a poor 
Womans in St.Giles's, which was procured b 

Dormers Wife,and bought for 2 5.6 d. by the 
Midwife,ang ues the Infant was 


to be privately b&Sught to Dormers Wite, and 
then there was rae an Outcry, and the In- 
fant was put into her Boſom and drawn out 
by the Thighs when the Woman came to 
the ſuppoſed Labour, and that there was a 
bladder of Blood and Lambs Appurtenancez 
provided , and fhewed to thoſe which came 
ro the Labour. And for giving this Evidence 
B. was indicted for Perjury ; and the Cir- 
cumſtances to prove her guilty was the cut- 
ting the Navel-ſtrings, the colour of the 
Skin of the Infant ,'&c. and that B. had 
ſeveral Sums of Filty Pounds, &c. given to 
ner by the diretion of G. who was next 
in Remainder. Oa the other ſide there was 
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he poor Woman and others, that ſaid, That 
he Midwife had her Child at this time, 
nd that no account could be given of the 
hild , unleſs this were the Child : And 

re was great Proof, That the poor Wo- 
an, after her Child was Chriſtned ar St. 
iles's, gave it to the Midwife ; and it ap- 
ared that Money was given to the Wit- 
eſſes on both fides. And the Jury acquie- 
d the Defendants of Perjury , and the par- 


ies were left at Law to try their Right. 
\nd after, 21 Car.2. there was a Trial at 
jar for theſe Lands by a Lincolnſbire Jury, 


d Verdi pro Querente , (viz.) That this 
as a Suppoſititious Child , S;derfin p. 378, 
be King and Buckworth and Others. | 


IT 
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CHAP. I. 
Priviledges of Infants. 


Infant more favoured at Common Law thi 
Feme Covert, and why. The Law prot 
the Perſons of Infants : They are not to be 
merced except in Special Coles ; not to be 
priſoned. How the Law proteits the Eſt 
and Rights of Infants. By what Judg 
an Infant ſhall be bound, or not. Pledy 
where not to be found. The Reaſon of final 
Pledges in Adions. He is capable of an Ol} 
and how. After ſurrender of Copybold, he 1 
Enter at full Age. All Fudgments are in 
manners, By what default Infant ſhall 
bound, or not ; and by what Confeſſion, or 
In what Caſes Laches ſhall be prejudicial to 
Infant,and in what notInfant not priviled 
in Caſes of Contempt. At what Age he may 
Outlawed. Not Priviledged in caſes of (; 
minal Attions and Torts, to the perſon 
Eſtate of another, He i not Favoured in ca 
Of Rents, Services, Tenures, Conditions 
Charges on Lands ; nor in caſes of Publi 
Offices, Of Conditions in Law , and how 
Infant ſhall forfeit or not, Lapſe ſhall inal 
againſt himif be Preſent not within 6 Momtlifiys 
He is not Fawoured in point of the publih 
quiet of mens Freehold, not in caſe of Prerogh; 
zive. How he is bound to the Cuſtom of 1 
Manor or Place, or not. By what Adis 
Parliament Infants ate bound,or not, 


Ur Common Law looks upon Infancſar 
as an Age of Impotence, Weaknels 
Dilabilicy , not capable of managing tha 1 
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"ncerns with Diſcretion , and for their 
hetter profit and advantage ; and therefore 
; very favonrable to them in preſerving 
xeir Rights and Eſtates, inabling them in 
heir Suits, aſſiſting them in their Pleadings, 
xcufing cheir Laches, and in prote&Qing their 
perſons. In ſhort, as it is expreſſed /in Hol- 
d and Platt's Caſe, 2 Rolls Rep. 18, The 
vdges are, their Counſellors, the Jury are 
«heir Servants , for' they ought to-find the 
Mſicle at large in an Aflize, and-the:Law is 
Mheir Gardian,2 Rell:Rep.1i$8. 5 Ed.3; per Stat. 
'*F Now Infants and Feme Coverts, [as to the 
Iifability of their perſons are generaly nank- 
d together. But my Lord Hobart 'in More 
»d Huſſey's Caſe, fel. 95. faith, That Infants Infants | 
e more favoured at Common Law then 9*<; i- 
eme Coverts ; and that Coverture was-not va _= 
Common Law ſo far protected as was 1 .,v than 
I ncy}, and ſome other diſabilities \AS mon Feme Co- 
ane wemorie, ouſter le "mere, &c. As for in- vers. 
Mance, upon the Srar.-21. Ed. 1, 'which is, if 
SM Aflize the Tenant pleads Joyntenancy 
ith a Stranger , who being called 'in.and 
Y Snaintains it, and it be found falſe, he ſhall be 
Snpriſoned a year. -In 2.1 4/: pl. 28. Affize 
as brought againſt the Husband , who 
leads Joyn-tenancy. with his Wife by. Deed, 
T0Snd ſhe being called'in maintained it, and 
# i being found falſe , it was adjudged, That 
+: he ſhould be impriſoned according to. that 
Natuce ; but upon Srar. W. 2.c. 21. If In- 
zncant fail in Aﬀize of a Record by him Pailer of 
5 aÞleaded, he ſhall not be thereupon adjudged Record. 
tha Diſſeiſor within that -Law, Hob. 95. More 
1d Huſſey?s Caſe. In 
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In Le:bferd's Caſe, 8/Rep. The Cuſtoin © f 
| the Mannor was, That if a Copyhold diff 7 
Proclamz» cend to the Heit, that Proclamation ſh; 
——_ be - made at three ſeveral Courts ;; that } 
ſhall come in to be admitted, and if 
come not in, it ſhall be forfeited to the Loni 
yet an [Infant ſhall not be comprehen& 
within this Cuſtom, for he by Intendme 
of Law is not of diſcretion to make | 
claim, bat in ſuch cafe Feme Covert mig 
be, becauſe her Hasband might do it; a 
at the Common Law a Feme Covert y 
ouſted of. her Non-claim on a Fine, whit 
an Infant was not, but the Statute 4. H.y. 
2.4. excepts Feme Coverts, 5 Rep. 100, 
| fords Cale, | | 
The Law As tothe favotir the Law fhews in prof 
proces Qing the perſon of an Infant, its general 
ropes owned, that an Infant ſhall not find Pledg: 
and conſequently ſhall not be amerc 
- Its a Rule, That in all Actions original, real 
Pledges perſonal, Pledges afe to be found exc 
where not 1n two Caſes, 3 Bulft. 
robe found. 1. For the Dignity of the Perſon, as t 
King. | 
ry, For the imbecillity of the Perfon, asi 
caſe-of. an Infant; but-if the Infant comes! 
his full Age hanging the: Writ he ſhall fir 
Pledges, or be amerced. Now there are twfif. 
Reaſons Reaſons for the finding of Pledges. 1/. Fi 
—— Zoo e the Party, If Judgment be given againſt tf 
Pledges : Plaintiff, the Judgment ought not to be pn 
all Actions. longed withoue cauſe,, ly. For the King 
For.that the Plaintiff hath croubled the Cou 
without cauſe. Now the Detendant Cen 
(hal 
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{hall not be amerced, but the Entry fhall be 
prfineter quia Infans , 8 Rep. 62. 2 Leon. 4, 
185, 190. | 

le is/not guilty of Felony till the Age of Treaſon, 

Diſcretion, 3 1»þe. 4.5. Feongs 
= He ata 11 years of Age may be Gramee 
M of an Office, after an Eſtate for Life excer+ oc. 
Nl cendum per ſe vel per ſufficientem deputatum [num 

as Regiſter Office; and a Deputy 1s allowed al- 
ways in Miniſterial Offices, to be approved 
'Wof by the Judges of that Court ; and as an 
"Minfant may have an Office by Diſcent as to 
;Mbe Steward, or Warden of the Fleet, &c. fo 
be may by grant, Vide plus infra. Cr.Car.279, 
"Young and Steell 55:b. -. 
> may be a Purchaſor. 
$S He fhall be amerced: in ſome Caſes, ſed per- 
.naenatur quia Infans, Vide infra. | 
He cannot be an Approver, 3 Init, 129. 
'F Judgdment quod capiatur againſt an Infant Not impri- 
"}s reverſed , for an Infant ſhall not be im- ſoned. 
Apriſoned in this caſe. Infant is found a Dif- 
"Weiſor, fo that he ought to be impriſoned, 
Med perdonatur quia Infans. In caſe of Felony 

he ſhall be impriſoned , Br. zir.. Impriſ. 7 5: 
1 Bulftr.172.Daby and Holb. 1h, 

Its ſaid generally, Statutes which give 
FCorporal Puniſhment ſhall not extend to In- 
"Rants, But 3o Af. 18. Infant brought an At- 

: Maint, and the firſt Verdi was afhrmed, and 

thc Infant was awarded to Priſon. 

__{ He is diſabled to take a Church, Heb. 325. 
Intant ſhall not be of a Jury, 1ft.157,172. 


* 


i 


( 


Note, 
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Note, The King cannot be a 2Mner, and 

therefore ſhall not avoid his grant by Not. 

age, 5 Rep. 27. 7 Rep.10, 12. 
Efates and As to the Protecting of his Eſtate an 
Rights of Rights. 

—_— 1 _ Itſeemsto be a Rule in Law, That anlf 
Fen” fant cannot be protected by the Law in anfif ; 
.caſe,” biit where his Right which he hal 
while'an Infant, and difcended to him,migh | 
have been barred and mterrupted by Nonfl 
claim ; and fo it is in cafe of Forfeitare. Th 

Reaſon of che Rule is, becauſe the: Law cot 
ceives. he will have that knowledge to pri | 
ſerve his Right when he is of full Age. Va 1 
plus ad hoc infra ſub titulo Fines, &c. Cart 
Rep. 86. in Smith and Painton's Cale. t 
Infant not If a Copyholder dies; his Heir withi! 4 
bound to Age, he is not bouhd to come into aff c 
pay admit- Court during his Non-age to pay admitrancef} b 
"ant or tender his Fine, 1:Leon. p. 100. pl. 128 c 
Ramus and Eaves. a 
May enter So-an Infant , who furrenders His Cop) P, 
at full Age hold Land within Age, may enter at his ful a 
into Copy- Age, without being put to any Suit for it d 
—_ Nay, if he ſurrender to another when hf t 
ared. is within Age, its not good in Chancery, MY © 
9 Fac. Hayles and Carpenter, Pop. Rep. p. 39. n 
Leaſe by ' Infant, Copyholder in Fee; makes a Leal 4: 
him with- for years without Licenſe, rendring Rent, fl C 
_ full Age he acceprs the Rent. , and” aft if 
"c Outs the Lefſee, Leſſee brings EjetmentY q 
And Judgment for Eezfſee ; It was adjudged] It 
1/, That this Leaſe by the Infant without hi 
Licenſe is no forfeiture. 21y, Acceptance offf tt 
Renr at full Age makes it good, 8 Reps. 44} ge 

No 92. Licenk 
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As to the Priviledges of an Infant in re- Judgmeat 
ſpe& of Feoffments, Leaſes, Contracts, Sta- no vg 
eutes, Bonds, &Cc. wide infre under the re- him by = 
ſpeive Titles. fault, how 

It is commonly ſaid , at Infant catinot to be un- 
have Judgment againſt him by default. But erſtocd: 
as to thatl ſhall examin it by that caſe of 
Holdford and Plitt, which was learnedly 
argued by the Judges, and is reported in 
2 Rolls Rep. and in Cro. Fac. 464. 2 Rolls Rep. 

17. Holford and Plots. 

In Afſize of Novel Difſleifin, the Tenant 
pleads a Recovery in a former Aflize againſt 
him. The Demandanc Replies that he was 
an Infant, and avers, that he was not Terre- 
tenant at the time of the Recovery , but 
that P. was Tenant, and that it was a Re- 
covery by defaule. The Replication was held 
by the better Opinion co be good. In this 
caſe the Infant cannot have Error or Attaint, 
and therefore he may falſify the Recovery: 

Firſt, Here is a Title and Judgment pleaded 
againſt an Infant, whereas his Title is not 
diſcovered, which ought to be done ; and 
that might be two ways. 1. By appearance, 
or 2 by default. Upon his appearance in two 
manners, (viz.) upon Confeſſion or Ntent de- Confeifioi 


ak dire. If the Infant in Afiize will confels, the by lotars. 
2K Court ſhall not receive his Confefſion ; and 
tell if he will not plead, che Jury ſhall not en- 


nt 


vw! 


> 


n 


quire upon the point of Seiſin, bur at large. 
If he make default, and fo will not diſcover 


ou] his Title, his default is mera neglzgentia, and pwuls 
off that will not prejudice him , or it is neg#:- wich Cons 
44} geniia cum contemptu, and is in the ſame de- tewpy, 

; OM CG 


greg 


How Judg- Judgment by. Verdi& or Trial ſhall bind 
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gree as a departure in deſpight of the 
Court, asif heappear and after makedefaulg, 
there Judgment ſhall be given againſt him, 
If an Infant be efloined in ſerwvitio Regis, and 
make defaultin not bringing in his Warrant; 
ſo if he make default in a perir cape, thek 
are. defaults with Contempt, and Judgment 
ſhall be giver againſt him. But Judgment by 
defaulc in Aflize ſhall not bind an Infant, bu 


ment by him ; but with this difference , if the Jud 
Verdict or qent be upon Appearance ;. but if there be 
CN not Appearance, it ſhall never bind him. 
has. If Judgment be given againſt an Infant 
upon Laches, he may have a Writ of Erre 
and alledge that he was an Infant, andit 
was given againſt him by default, and th 
other ſhall not plead in »wllo eft erratum,butthe 
Iflue ſhall be upon the Non-age; fo in Crot 
7&6, 64. 651. If Judgment be given againli 
an Infant by defaulr,after the default he ſhall | 
Writof have a Wrie of Error, and reverſe the} , 
Error. Judgment for his Non-age; and yet if an Ir f 
fant after appearance make default, Judgſ « 
ment ſhall] be given- againit him, and he ſhal 
not. reverſc ic. Bur in the principal caſe of / 
Heldford and Plott, It was the Opinion offff ' 
Dodderidge, That the Infant could not help] q, 
Nas, 6" himſelf by Writ of Error, becauſe the Judgfh 4] 
—_ _ ment was not given againſt him upon the @ 
:» Ation default, but the Afize was uponthe default >. 
of the ſame As In 6 Rep. Ferrer's Caſe. | 
rarure. * By Aountague Chief Juſtice, Regularly a 'A 
GE Bar in Aſfize, 1s a Bar in an Action of thefſ g 
Cars fame nature. But this Rule hath three ex}, 


Ceptions 
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ceptiqns- 1. In caſe of /a parſon Prebehd, of 
Tenant -an. Tail. + 4, If he can-from- any 


Title. 23- 1f he be-an Infant. -- 
A Judgmene againſt an Infant ſhall not 
bind:him, for all Judgments are either 


_ 7: Judgment by Award ſhall not bind an 
Infant, 8 Af. pl. 17. he may plead a Res 
leaſe in Bar after the Aflize awarded ; fo 
10 H. 6.14. pages againſt an Infant on 
Account, that he ſhall Account; binds him 
not, if he do not enter into the Account. 

2. Upon Confeflion, g E4. 3. 38. 28 Af. 
xl. 52. the Court will not receive his Con- 
feffion. Judgment ſhall never be given againſt 
an Infant upon his Confeſſion, but the Jury 
ſhall enquire at large of all Circumſtances, 
So upon - Nibil dicit, 2 Roll. Rep. 17. 

nal 2, Upon Trial by Default, 3 H. 6.10. de 

'Y ſupre. And the difference. 

- 4. Judgment upon Trial ſhall not bind art 
Infant, the Book of 43 H. 6. 2t. That if 
there be a Trial by Verdi& ic. ſhall bind 
an Infant, is to be expounded by 5 H,. 4. 
25. 


exceptions. 


rio _ Infant 


c 


5 


In all Real Actions, Infant ſhall have his Infant t6 
Ape, Vide infra ſub tiulo Pleadings , ſeveral _ hls 
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Infant cannot [loſs 'by Default in Dower, 
except by Gardian.' Per Cur. If:a Writ of 
Dower be brought againſt an Infant, 'who 
loſeth by Default at che grand Cape; yet 
he may Reverſe the ſame by Writ of 'Error. 
But where an Infant appeareth by Gardian, 
and afterwards loſeth by Default, there he 
ſhall never avoid it 3 and if any Default be 
in the Gardian , the' Infant ſhall Recover 
againſt him in a Writ-of Diſceit. And if 
the Infant brings Aflize by his Gardian, al- 
tho' the Infant diſavow the Snit in proper 

Noa ſuit, perſon, yet no Nonſuic ſhall be awarded, 


2 Leow. p: 579. Dyer 104 39 Al. pl. i. 


In what Caſes Laches ſhall be prejudicial to an 
Infant or not. 


No Laches The Rule, That no Laches or Negligence 
prejudicial ſhall be adjudged in an [nfant is true, where 
to Infanes he is thereby to be barred of his Entry in 
how & be reſneft of a former Right, as by a Deſcent, 
| or of his former Right, as by a Warranty 
where his Entry is congeable. But other: 

wiſe it is of Conditions , Charges, Per 

alties going out, or depending upon the Ori 

ginal Conveyance; for Laches ſhall be ac 

judged in thoſe Cafes as well in the Infa 

as any other, Plow. Com. Stowel!'s Caſe, jt 
fot. 355. Viae 1 Inſt. 380. b. 
Bur if the Infant be within Age at th tif 
time of che Alienation with Warranty, and th 
becomes of full Age before the Deſcent off re 
the Warranty, the Warranty ſhall bar hin 
. dor ever, Vat infra tit. As in Law. 
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* reſidue,and one of the Defendants A" 
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Biit tho? an Infant is:generally favoured 
inthe Law , (as - hath: been repreſented to 
you). yet this favour 'doth not extend to all 
Caſes: the Conſideration whereof ſhall be 
the Subject.of the next Section. 


In what Caſes an Infant is not favourtd in 
the Law. WT 


He is.not'previledged' in caſe of Contempt woe 6? * 
tothe Court. And therefore, Judgment by voured in 
Defaulc after appearance ſhall bind' him: , Contewpr. : 
tor the-Defaule' amounts: to a departure” in ' 
deſpight of the Court;. Vide ſupra.” - © | 

ts a General Rule, That an Infant ſhall 1 whac 
not be:amerted ; / and this:is the Cauſe that Caſes he 
he ſhall not find Pledges; yet we find in our 'Þall be 
_— many Caſes wherein he ſhall-be amer- *=<v 
ced, As, -- ; | 

In a Quare Impedit. againit an Infant, if 
the Plaintiff had aWrit co the Biſhop, the In- 
fant ſhallbe armerced,: 4.4 E4.3.tir. Amere.10. 

If an Infant brings an ARion, and - this 
abates for his Infancy, he: ſhall be amerced, 

41 4f.14. | | i. 

If Infant brings Action by Prochern Amy, 
and hanging the Action, comes of -full: Age 
and makes: an Attorney; 'and after/is Non- 
ſuit, he ſhall be amerced, :Dyer 33S. 

Infant brought Aftion of Treſpaſs by his 
Gardian_ againſt -rwo;- and. the Defendants 
Plead Not guilty, and at Nz/ priws the Plain- 
tiff appears in perfor,andaVerdidct is foundfor 
the Plaintiff for part, and Not-guilty for the 


C 3 


— 


But par- 
dongd. 
Maybe 
QOutlayed. 


Sha!bpay 
Colt. 


Leygager. 


Not fa- 
youred in 
Criminal 


&Qs. 


ns which the Verdict is 
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udgment: is giver: forithe Plaintiff, for that 


_ for him, and 
or the reſidue; and 


quod nil \capaat - per bilard 


him hat is Gund Nat: guilty, ſed nibil de mi- 


ſericordia pro falſo i oa quia quetens 
gempore tranſpreſſionis pred falta infre eta- 
tem ex5ftehat'; yet this is od, and no Error, 
and the Conrt took a:difterence between this 
and a Non-ſuit. 

But: waient a: Infant! i is amerced, he! ſhall 
be pydonedof Courſe, 

 Infahtsabove the Age of 1 4. may! be Out- 
awed, for- this is a+fying. from the-Law, 
and no reaſon he. ſhould be favoured by 
It: 013 561 ' 383i 4,214 7 MIT,” £ 

Infant Leſſor 3 1tt ether ſhall Pay' Colts 
3 Kebi347;. © 7 
 - Infanehiay'! not wage: his Law; becauſe 
he cannot make Oath, 11H. 6. 40. bi 

iz, in-vajſeiof CaiinjnalAtions,and Wrongs, 
and Juris . done to the Perſon, 'or Eftate 


of - another , an Infant. /ſhall not be privi- 


ledg:d, for inſuch caſes malitia ſupplit etatem; 


bur cthem:he.miſÞdbe..of, the Age af:tiferetion. 
If an Infant be Tenant by the Ccurteſy,or 


Leflec for Life. og Years, he ſhall anſwer for 
Waft done by: aScranger; -by Stat, Gloceſt.c.5. 


If he;darhr'Waſty:a the Leſſor recover in 
Waſt, ic ſhall-bind him; 3-1»f.301: 8 Rep.44. 
:tifacks or: Feme Coverts, Keepers of 


CO {hall be comrges wack Ecapey;h Fac. 
3 23x vt; 

94 Infant is.not: farviured i in Caſes of Rents, 
FEenures ar Services/-'or other Charge upon 
FR Eandy” ANT es cum. onerey2 Inft.1 1. 


Intants 
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Infancy fhall not excuſe, the breach of a 

Condition. And a Condition in a Deed 
obligeth, Infants as much as others, Vide 8 
Rep. 44%. Whittingham's Caſe. As to this be- 
tween Conditions in fat, and Condition in 
Law : Infant is bound by all Conditions in 
Deed, tho' not by all Conditions in Law. 
Plow. Com. 57. is againſt it, but Br.Cond. PI. 
1.14. that Caſe is faid-co-be no Law, 1 Vent. 
200. Porter and Fry. 
What Ac by Infant ſhall amouat to a For- 
feiture, Vide infra tit. Conveyance and Feoff ment. 
An infant may 4:- Homage but not Fealty, 
becauſe that is to be done upon Oath, 1 Inf. 
ib, 2. cap. Homage. In a per que. ſervitia 
againſt an Infant, he ſhall be compelled to 
Attorn, for he ſhall not be prejudiced by it, 
becauſe at full Age he may diſclaim. to hold 
of him, or that he held by leſſer Services ; 
but there ſhould be a greacer miſchief to the 
Lord,it the Attornmen: of the Tenant ſhould 
not be good, for he ſhould loſe his $ervices 
inthe mean time. If an Infant be Leſſee he 
ſhall be compelled to Attorn in a+ Quid 
' Juris clamat, 9 Rep. 125.6. Coney's Caſe, 

If Land deicend to an Infant, this bein 
held in Socage he ſhall pay a Relief, and at- 
ter the death. of., Tenant in Socage, Relief is 
due preſently, be the Heir of what Age he 
will, and. though he be not paſt 14. De#. 
aud. Stud. 14. b. 2 Rolls Abr, 59. 1 Inf. 
L279. 

As to other Charge, Vide infra it. Law 
Ads, Conditions, Oc. 


C4 In 
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Not tobe 4 In caſes of Offices and publick Admini- 


—_—— ſtration, an Infant ſhall not be employed 

Ofces, Fhergin, in reſpe&t of his Non-ability, to un- 

Ry dergoe ardua Regni or negotia Curie. But this 

indeed is rather a favour to him, the Law 

not -permitting an Infant to atrempt things 

beyond his ſtrength and capacity, leſt Phae- 

ton like, he raſhly overturn the frame df 

Not to be - Adminiſtration. He ſhall not be Steward of 

Steward of a Mannor, or Bayliff or Attorney, but he 

a Mannor. - nay be an Attorney to give Livery and 
Seiſin, | 

Infant not t6 be elected Knight or Burgeſs 

for Parliament, tho? it is too often done to 


__ lh. _—__ — "OR—_— P"I— " Ty Wo mt 


the contrary. | 
He is not capable to perform grand Ser- 
j2 anty at the Coronation. 
Ofhis For. As to Offices, of what Offices, and chef : 
feirure by Execution thereof, an Infant is capable, ar \ 
Condition got. © | 
wow. 102 good diſtinRtion in the firſt Infticuts} 7 
iz © as to Conditions in Law, which are annex i 
ed ro Offices. One Condition in Law is Skill y 
and Confidence. Another Condition in Law 1 


is, That if he alien a greater Eſtate than heſſl « 
hath, irs a forfeieure, Now to apply it, If 
an Office of Partnerſhip be granted or deſ-£} v 
cend to an Infant, or Feme Covert, if theſfl fl 
Condition in Law annexed to this Office, Þ I 
which requires Skill and Confidence be na} f 
obſerved and fulfilled, the Office is loſt for} h 
ever; for it is as ſtrong as an expreſs Con-F C 
dition. But if a Leaſe for Life be made toanf} it 
Infant, and he by Charter of FeoffmentÞ li 
aliens in Fee, the breach of this Condition £ 
in 


. 


on i, <o < ow 
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in Law is no abſolute Forfeiture of his 
Eſtate. So of a Condition in Law given by 
che Stature, 1 Inſt. 233. b. 8 Rep. Whitting- 
hams Caſe. 


In caſes of publick Utility and fafety of ,,... 
hs Cothniba Weals, an Infant ſhall not be \——aS 


favoured no more than others; his Houſe 
may be” Blown up in caſe of a general Fire, 
and to ſtop the ſpreading of the Conflagra- 
tion. Hz is bound to contribute to repair 
Bridges, to pay publick Taxes and the like, 
4 Inſt. 703. 


And here I ſhall briefly obſerve, in and By whir 
by what Acts of Parliament an Infang is _ of 


bound or not. 
Its a Rule inDyer1 04.an Infant is bound by 


every Statute Law, it he be not excepted, ogy, 


as the Statute of Fore-judger, Ceſ/avir, Fines 
with Proclamations, &c. 

In the Argument of Stowell aud Zouch, 
Plow. 394. It is well diſtinguiſhr, that in 
ſome Caſes where the Statutes are general, 
yet they ſhall not extend to the Infants, and 
in fome caſes they ſhall, Plow. 364. Zouch 
and Stowell. 

By W. 2. c. 25. If one named a Diffeifor 
vouch a Record, and fail at the day, he 
ſhall be impriſoned for a year; yer if an 


Infant named a Dilleiſor,vouch a Record,and 


fail , he ſhall not be impriſoned ; for that 
he: hath not diſcretion , and tho' he be 
comprehended in the Letter, yet it is not 
intended in the Senſe, So if alnfant is Bay- 
liff or Receiver, and he Accounts before 
Auditors aſligned , and is found in Arrear- 


ages, 


Diverſity 
as to Con- 
ditions 1n 
Law by 
force of a 
Statute. 


Preſent a- 
tion to 2 


Church. 
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ages, the Auditors may not Commit him 
to the next Gaol, and yet the Stat. FW. 2, 
c. 11. is general in ſuch caſe; that they.may 
Commit all Bayliffs and Receivers; but an 


Infant which had notthe Age of Diſcrerionf 
was not intended to be bound by the AQ. 
And yetan Infant ſhall be bound by, the Stat; 
20 Ed.3, of Reſceipts, to put in Security pt e 


cording to the Statute for the value, beca 


the Security is 4 Latere, and the words « | 
the Statute are generally (if any.) 33 H. 6.6. 
It is ſaid in Godb. Bo. That a General A8 


of Parliament ſhall bind an Infant if he be 
not.excepted.But an Infant ſhall be bound by 
the Statute of Ceſſavit and Wa#, and ſu 

like, .tho' the Statutes are General, for the 


Ceſſer is an injury to the Lord, and Wal: 


is injurious to the Leſſor, Plow. 364. b. 

And there is a good difference in 1 1f. 
p. 233-6. of: Conditions in Law by force 
a Frapute, If an Infant (or Feme Covert 
with her Husband aliens by Charter of Feoff 


ment ''in Mbortmain, this is no bar to theſſi 
Infant, or Feme Covert. But if a Recover 
be had againſt an Infant (or Feme Cover) 


in-at Action of Walt, there they are bound 
and barred for ever. | 


| Laches ſhall be adjudged in an Infan 
if he, preſens not to a Church within ph 

Months, for the Law reſpe&s:the Privi 
Jedge of the Church,. that the Cure be 
ſerved, more than the Priviledge of Ir 
lancy. , 


Then 


e 
4 
"la 
le, 
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The | Law reſpe&s the publick repoſe Heis bourd 
frhe Realm concerning Mens Freehojds "repent 
 Bnd Inhericances, before' the Priviledge- of |; 0c 
Mnfancy in the caſe of a Fine, where the concerning 
ims begins in the time of his Anceftor, mens Free- 
low. 372. The Non claim of a Villain of holds. 
1 Infant by a year and” a day, who had 
xd 119t0 antient Demeſne, ſhalt take away 
he Seiſure of the Infant. And if an In- 
Wnt bring not an Appeal of the Death of 
is Anceſtor within a year and a day, he 
i barred of his Appeal for ever ; for the 
Maw reſpefts more Life and Liberty than 
e Priviledge of Infancy. And forthe Law He isbound 
pes Prerogative more than Infancy, as byPrerogs- 
the King die ſeiſed of Land , and the *'< 
inds deſcend to his Succeſſor , this ſhall 
ind an Infant, 1 Isft. 2.456. 4. 
6. By Reaſon of che Cuſtom of the Place, 
anor, Court, &c. an Infant ſhall not be 
nviledged more than others. Cuftom , 
That the Lord may take the Profits du- 
ning the Non-age of the Infant Tenant, 
1JFood, I Leon. 266. 
But this is not regularly true, as in the Caſe 
ndfbove cited; if Heir of Copyholder come 
ot in and pray admittance at the third 
ys roclamation in Court , he ſhall loſe his 
ate, this doth not extend to Infants. 
vi- Neither muſt Cuſtom deprive the Law of 
beMNature. By the Cuſtom of ſome Cities and 
In-Places, an Infant of 15 years old, (for in 
leading an Age certain muſt be fer 
own, and is not be left to the counting of 
relve pence, or meaſuring an Ell of Cloth, 


(as 
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(as fome Books are) that ſo the. Court may 
judge it an Age of diſcretion, for Cuſton 
mult not deprive the Law of Nature) ma 
make a Feoffment of his Lands lyin 
there.. But if ſuch an Infant would make ; 
Grant to the King by Deed enrolled, thi 
Stat, of 31 H. 8. of Monaſteries would na 
make it good, Hob.225. Needlerss Caſe. 
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CHAP. II. 
Of the ſeveral Ages of Infancy. 


Of the ſeveral Ages of Infants in the Law, 
for ſeveral purpoſes. What is accounted the 
Age of Diſcretion. Of the Age for Conſent 
to Marry. Of full Age. When Marriage 
infra annos nubiles ſhal be ratified by Apree- 
ment, or defeated ”7 Diſagreement. Of Baron 
and Feme de facto. What amounts to au 
Agreement. The Age of an Heir in Socage, 
and what be may then di. At what Ape a 
Woman is Dowable. When an Infant may 
make « Will of Goods, Chattels or Lands. 


Y Lord Hobart hath a fine Notion in 
his Argument of Needler and The 
Biſhop of Wincheſter's Caſe. The Age of One 
and twenty years is ſet by our Law for the 
Time of Full Age, and thereby Grants are 
» *©*Now (faith he) tho' it be true 

| *cthat the Age of 21 is not ſet for Granting 
\by the Law of Nature ; yet becauſe it is 
*by the Law of the Land, ſet as the Term 
and Period that the Law of Nature judgeth 
« of the Diſability of Minors to give or 
%oive or grant, all Statutes of this Land ſhall 
* equally be judged in favour of Minors, 
*even to: that Age, in imitation of the 
«Common Law, except in ſpecial Caſes, 
* {ecundarm quid : As an Infant to —_— 
*I0r 
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* for meer Neceflities; and the Age of | 
© for the Heir +in Socage ; and the Age 
© 12 and 14. for the Marriage of the 

© and Female, &c. Hob.2 24. 

As to the Ages of Infants in reſpet 
Wardſhips, there are very many Reſolutic 
in our Books, both as to their Times 
Marriage , and of taking their Eſtates it 
their own hands, and ſuing out Lireries a 
the like: But theStatute having taken au 
the Court of Wards, all theſe great Titles | 
our Books are vaniſhed and rendred uſek 
and as ſuch I ſhall not ſtand to treat { 
them. 

Full Age. One and twenty isaccounted the full Agei 
our Law,and 25 by theCivil Law for then 
Romans accounted the man to have plen 
maturitatem; and the Lombards counted tf 
Age of Eighteen to be Full Age, 1 In/#.58.6, 
Act Fourteen years in our Law is accounts 
the Age of Diſcretion, and in ſeveral cak 
at that Age an Infant ſhall be priviledga 
puniſhed or chargable, as you will findi 
this Treatiſe. . x 
As for the Age of Conſent to Marry), 
ſhall be more particular in that, becauſe 
ſometimes a thing of Conſideration in gre 
Marriage Families , where ſuch Eſpouſals are fre 
= on quent | 
_ ade l ; Now when they marry infra annos Nubile, 
ſhall be tho time of Agreement or Diſagreement for 
ratified by the Woman is at Twelve, or after, and for 
S teſeates © Man at Fourteen , or after z and thers 
by dif- A&eds benonew Marriage, it they fo agree; 
greement, but diſagree they cannot betore a ſaid 
85 j 


Ageof Dif. 
cretion, 


When 


as mw ow co wwe _——Q + ra 
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Ages; but then they may diſzgree and mar- 
rythemſelves to others without any Divorce ; 
and if once they give Conſent, they can 
never diſagree alter, 1 I»ff.79.6. b. 2 Rep.46, 
62 


If. a. man at Fourteen marry 'a- woman 
ar:the Age of Ten, at her age of Twelve 
he may difagree as: well as ſhe may, tho? he 
were of the age of Conſent ; becauſe in Con- 
tracts of Matrimony both muſt be bound, or 

| ele&tion of - Diſagreement given to 
both ; ſo it is econver/s, if the Woman be of 
the age of Conſent, and the Man under. 

If a man marry a woman which is with- 
in the Age of Twelve years, and after the 
Wife diſagrees to the Marriage within the 
age of Twelve years alſo, and after the age 
of Twelve years marry with agother.: Now 
the firſt Marriage is abſolutely defeated , fo 
that he may take another Wite; for altho” 
the Diſagreement within the age of Con- 
iy kent was not ſufficient, yet her taking ano- 
yl ther Husband after the age of Conſenr affirms 
uy the Diſagreement , and ſo the Marriage is 
yoid ab initio, as it was adjudged in the Caſe 
of Babivgton, But if a man marry a woman 
Wl within the age of Twelve years, and after 
call the Wife at Eleven years of age diſagrees to 

8 the Marriage, and after the Husband takes 
'F another Wife, and had lflue by her, this is a 
Baſtard; for the firſt continues notwith- 
ſanding the Diſagreement of the woman 
tor ſhe may not diſagree within the age of 
Twelve years, and ſo her Diſagreement was 
30 Yoid, E Roll. Abr.34l, R: 
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Beronand JF a man withinthe age of Fourteen takes 
Feme ds 4 Wife of Twelve, or more, this is a Mat: 
riage, and they are baron & feme de fatts; 


fatto. 
ſo that the. Husband may have Treſpaſs 4 


muliere abdutta cum bonis viri, Trin.12 JaC. B. 
What Bradſhaw and Fletcher, And if the man come 
amounts to to the age of Fourteen, and make any con- 
an Agree= tinuance of the Action , this ſhall be a good 
ment"" Agreement to the Marriage, ſo as it ſhall not 

afterwards be defeated. 
If Diſagreement be before the Ordinary, 
then they can never after agree to make ita 
ood Marriage, tho* within the Age of Con 

The Heir ſent; Quere. 

of an Hir The Age of an Heir in Socage is Four. 
in SOc2Be, toen, and then he ſhall have account of his 


OT" Guardian, and ſhall, if he pleaſe, chuſe x 


then do. NEW One. 
Art what A Woman is Dowable when ſhe is above 
Age 2 Wo- Nine years of age; for then ſhe is able pre 
x "ble mereri dotem & wirum ſuſtinere. Now this, 
" tho? but an inchoate Marriage , to which 
either of the partjes'at the age of Conſent 
may diſagree , after the. death of the Huf 
band hall give Dower to the Wife, and 
quoad dotems it is accounted in Law Legitimun 

Matrimonium. 

If a man taketh a Wile of the age of $6 
ven years, and after aliens his Land , and 
after Alienation his Wite attains to Nine 


years, and after the Husband dies, the Wik 


ſhall be endowed ; for tho' ſhe was not abſo- 
lutely Dowable at the time of the Marriage, 
yet ſhe was conditionally Dowable, (wiz.) 


if ſhe attain*d the Age of Nine years _ 
c 


FI 
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the death of her Husband. And the Biſhop 
upon Ifſue joyned in a Writ of Dowtr, Quod 
manquam futr? copulat® in legitimo Matrimonio, 
ought ro certifie that they were coupled in 
lawful Marriage, albeit the Man were under 
Fourteen, and the Wife above Nine and un- 
der Twelve, 1 Inft.33.. 

By the Old Law, at the age of Fifteen 
ears a man ought to be Sworn to keep the 
eace, 34 Ed.3.Stat. 3. At Twelve years he 

may take the Oath of Allegiance in the Leer. 
The age of Twelve years binds to Appear- 
ance before the Sheriffs and Coroner , for 
Enquiry after Robberies, 52 H. 3. cap. 24- 
The age of Fourteen years enables to enter 
into Orders of Religion , without Conſent 
of Parents; 4 H.7 c.15. | 

An Infant of the Age of Eighteen may 


3 i 


33 
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make a Will as to Goods and Chatrels ; but fant may 


not as to Lands till One and twenty : And 
at the age of Seventeen years, he is able to 
at asExecutor andAJminiſtration dur? minori 
#tate ceaſeth. A Will made the day a man 
comes to Age is good; A man makes a Will 
under the Age of Z1 years,and publiſheth ic 


make a 
Will, of 
Goods and 
Charrels 
arid Lands; 


the ſame day he comes zo Age; it is good; 


'T Keb.5 89. Herbert's Cale. 


Now; when a man ſhall be ſaid to bs of 


The time 


Full age, or as to che time of Full age of full age 


'by computation , ic is agreed in Herber: and 


Turballs Cale; 14. Car.2.Br. that if} H. is born 
the 16th of February, . Anno Dom. 1608. he is 
at Full age the 16:b of February, Anno Dom. 
1629, and at whatever Hour he was born is 

D not 


by compu- 
tation, 
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not material, chere being no FraQions of 
Days in our Law. Vide ante. 

Infant under the age of Seven years, ſhall 
not be {aid to be a Wanderer within che Sta- 
tute of 39 Elixz. c.:4.; for the Panfavent of 


Rogues, 2 Balitr. 35 7 | 
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CHAP. IV. 
Of Guardian! and Prochein amy. 


Four ways by which @a man may Sue. The true 
difference between a Guardian and Prochein 
amy ;Regularly an Infant muſt Sue by Guar- 
dia, and why, In what caſes be ſhall Sue 
by Prochein amy. Infant muit appear b 

Guardian , and not by Prochein amy. 
Prochein amy , in what Caſes appointed. 
No Attion on the Caſe againſt Prochein amy. 
Guardian to be appointed by the Court 5 who 
to be admitted. Where the Infants appearance 
by Attorney # Error, or not. How the Infants 
appearance by Attorney ſhall be tryed. Infant 
Executor mujt appear by Guardian, and why. 
Infant Executor may Sue by Attorney , and 
why : But muſt defend by Guardian. Error to 
be aſſigned by Guardian, and not by Attorn: y. 
Baron and Feme , the Feme being within 
Age, are Vouched ; the Feme ought to appear 
by Guardian. The Form of the Entry of the 
Guardian to Proſecute. Three manner of Guar- 
p dianſhips. Of Guardians at Commer Law. 
*N Guardian in Socage ; the Nature of bim. All 
poſſibility of Diſcent excluded. Difference 
between Guardian by Secage , and Guardias 
by Nature. Guardianſhip\, not to ſurvive to 
the Huzband. Infant cannot be Guardian in 
Socage. Stat.12 Car.2.24- explaimed. Guar- 
dianſbip by that Statute not Transferable over. 
Of the Power of a Guardian: He cannot Pre- 
ſent to @ Benefice, and why. He ſhall bawe a 


D » Quare 


L 
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Quare Impedit in his own Name. Hen 


hold Courts, and grant Copies. May mah 
Leaſes for years, and yet they are determi 
by bus Death; May Enter for Condition broks 
and bow. Guardian by Nurture. Re 
againſt the Guardian on Account. Allowance 
Account, + How he is to be Charged after F, 
reen years of Age. Waite. , 


Efore I come to treat of Actions at 
Suirs, brought by or againſt Infants; | 
will be. proper to ſhew the Nature and Offi 
of a Guardian and Prochein amy; becaulſe| 
them he mult Sue and Defend , Appearax 
Proſecute. | | 
- Now there are but Four ways by whid 
any man may Sue. 

I. In propria perſona. 

2. Per Attornatum. 

3. Per Guardianum. 

4+ Per Prochein amy, or Proximum amicum, 

An Infant cannot Sue i» proprie per/one; i 
that he is not ſuppoſed of ability co mana 
his Cauſes: to the beſt advantage : Neiths 
can he Sue by Attorney.;. for he cannot ma 
an Attorney. 

Bue I ſhall only treat of a Guardian 
Sacage, or by Nurture and Nature, the othi 
Guardians being now uſeleſs, their Poy 
and Court being takea away by Act of ÞP. 
liament. And I ſhall not only treat of Gi 
dians',-in reſpe& of Suits ; but alſo of 1 
Office and Power , in reſpe&t of his ori On 
Management of the Infants perſon. ,. Elk 
and Education. 


| 
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In our Books we find a Guardian and a 

' Prochein amy ' have been promiſcuouſly uſed 

'S the one for the other; but in truth they are 

ſeveral and ought to be diſtinguiſhed, or elſe 

the Judgments qaay-be erroneous: And asto ,,, 

that, the difference lies here ; Infant may ;;g..... 

be admitted to Sue by Guardian or Prochein berween a 

amy, 'where .he is to demand ar gain any G«ardian 

thing; but when he is to, defend a Suit in an 214 2 Pre 

Attion Real or Perſonal , he ought to be ©" 7: 

admitted by his-Guardian, and the.Guardian 

ought ro be admitted by the Conre. And 

the Realon why an Infant ſhall, in any 

Aion brought againſt .him, appear and 

TW defend by his Guardian, and not by his 

. M Attorney , 'is, (as I ſaid) becauſe he is not 

J preſumed to have Conufance of .his own 

fatters, or to have intelligence to chuſe a 

fit man to plead for him ; and therefore the 

Court chooſeth one for him againſt whom 

: Y Infant ſhall have his Aion, if he miſ-plead 

k or miſ-behave himſelf, Ang if one has oc- 

'Y caſion to-Sue an Infant, he muſt move the m_ m0- 

"8 Court, that a Guardian may be angnod for _ 

"Jl him, if one be not:agreed upon by Conſent, Guardian. 

Cro.Fac.6.4.0. Simpſon and Fackſon, | 
The Defendant ought always to appear tnfane Def. 

"ll by Guardian, and not. by Prochein amy ; and to appear 
"Fthe admittance of the Infant Defendant by Þy Gund 
\Y Frochcin amy, hath been adjudged to be erro- grAmnges 

"YN neous. azey. 


" Now the firſt News.we hear of a Prochein 
a 3, is in the Statute.of I/eft.2.c.15, and he is 
"Lippointed in theſe Caſes: 
| D 3 1, Where 


The Infants Lawyer. 


1, Where an Infant is to Sue his Guardian, 
as for Waſte,&c. 


2. VVhen the Guardian will not Sus for 
him. 


2. VVhen the Infant is Eloigned ; and the 
Reaſon of that is, when he is admitred by 
Guardian, he ought to appear in perſon to 
the View of the Court, which he cannot do 
when he is eloigned 3 and therefore the Prx 
chein amy, who 1s Guardian in Socage, or by 
Nurture, (viz. the next of Blood, ro whom 
the Land may not diſcend) may pray to he 
received as his Prochein amy. The Plaintiff 
in a Writ of Right did appear by Procheiy 
amy, and afterwards he came to his full Ape, 
and did proſecute his Suit , and did recover 
by Prochein'amy , being of full Age ; this is 
not affignable for Error to Reverſe Jude: 
ment, and he might have his Plea to it, and 
a Verdi& paſt, and ſo tis aided, 1 Bulfr. i C 
24. Stone and March. it 

And in Simpſon and Fackſon's Caſe, anfj in 
Infant Defendant was admitted by Prochenſſſ ta 
amy in an AQion of Eje&ment , and it wa by 
adjudged Error. So when one is admitted be 
by Prochein amy when he is at tull Age, iti} th 
Error. | fin 

But the Caſe of Simpſon and Fackſen ii 
now fully Reported in Palmer*s Reports, ff 4p 
which becanſe it was a leading and ſetlin 
Caſe, as to this part, I ſhall more largely in 
recite; Palm296. | 

| k 
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It was in that Caſe Refolved , when an 
Infant is Plaintiff he may Sue by Guardian 
or Prachein amy 3 but when he is Defendant, 
in all Caſes he muſt appear by his Guardian 
and the reaſon of the diverſity is, when the -,,...... 
Infant is Plaintiff, and when Defendant , reaforn os 
that in one Caſe he may Sue by Prochein the diffe. 
or Guardian , and in the other by [Guardiaz rence. 
only, is this ; becauſe when he is Sued, and 
the Prochein amy by his voluntary Love ap- 

ars for him, there, altho* he loſerh by de- 

Fault of the Prochein amy , this is not a final 
Concluſion to him , but he may reſort to a 

more high Aion. And the Law does not No Afiion 
give him any Aion on the Caſe againſt his 92 the Caſe 
Prochein amy 3 but when the Court appoints JE” 

a Guardian where the Infant is Defendant, 5." 
there this Aion ſhall conclude the Infant : 

And fo in all Caſ2s, when he Sues as Plaintiff 

by Guardian, except in the Three Caſes 

above. mentioned. 

The Infant ought to be Viewed by the The Infant 
Court before he be admitted ; and therefore *» be view- 
it was Agreed in Siderfin, p. 69. That an _—_ 
Infant, Plaintiff in Error to reverſe an At- ,;.a 
tainder, may be admitted by a Guardian, or 
by Prochein amy: But the Infant there not 
being in Court (only his Mother was there) 
the Court would not intermeddle , Sider- 
fin, 0.69. 

And in 2 Leon. p. 189. the Court refuſed to 
appoint a Guardian for an Infant Retorned 
Tenant'in Dower, unleſs he be in the Courr 


In perſon. 
D 4 Ons 


Wa 


T Who to be But Note, If one pray to be a 


40 The Jufauts Lawyer: 
No ſpecial One cannot anſwer for an Infant as Guar: 
admittance djan in. Chancery, .or any other Court, ex. 
—_— cept he be afligned Guardian by the Court, 
fendane, The Rule was, That the Defendane ſbould 
Te appear and plead by Guardian, and Verdi8 
ro Quer It was moved in Arreſt of Judgment, 
Gewe7 + its aid, he appeared per Guardien® ad. 
w93/[ur, 1nd faith not ſpecialiter admiſſum, 
in fact there was never any actual Ad 
miſſion. Per Cur. A Guardian need not be 
- admitted for the Defendant, be he Infant or 
Ideot, but for the Plaintiff he muſt, an if he 
be Guardian by the Kings Letters Patenty 
he need not be admitted by the Coun, 
Stiles Rep, 369. 2 Keb. 302. Cumber and 
Walter. | 


— 
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pdmitted tO Sue AQtions by Guardian, and he 

Guardian. . 2 Guardian appointed by his Father, or 
Ex proviſione Legis, (viz.) Guardian in Sog 
age, who ads as Guardian to ſuch Per- 
ſon, no other ſhall be admitted to Sus 
or him, unleſs that ſuch a perſon mif 
demean himſelf, Per Kegling Chief Juſtice, 

Siderfin p. 424. 
Wherethe Where it is ſaid in our Books, that if In 
Infants ap- fant appear by Attorney it is Error ; it 
pearance fo be underſtood with this ditference,: where 
—_— the Tenant or Defendant may not by Lay 
4 " appear by Actorney , and where the T 
; nant or Defendant may appear hy A 
but upon ſome Pons by Reaſon of ſome 
Default or Contempt , he ought to. appeat 
in perſon; in the firſt caſe, if the Rs, 

admit him by Attorney it is Error, - 
Iniant 
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Infant appears by Attorney , but '-in the 
other caſe it ſhall not be Error, for the 
Court may diſpenſe with the Contempe, 
and admit him by Attorney, and this is no 
rejudice tothe Plaintiff, $ Rep.58.. Beecher's 

ſe. 

Now the Infants appearance by Attorney How the 
js-Error, but ſhall be tried per bac and not Jofanrs ap- 
by 'che Juſtices 3 for the making the War-}\ ce. 
rant of Attorney to appear , is an A& of ey tall 
the ' Party without Examination. of the Jud- be trice. 


g Rep. 39. Abbot of Strata Marcella's 
C. 


In Treſpaſs againſt three, after Judgment 
it was affigned for Error, That one of the 
Defendants was an Infant at the time of 
the Plea pleaded per Attorney. Per Cur It 
is Error, as Cr. Fac. 303. Marlborough*s Cale; 
but being after a Verdi& it had not been 
rror, if one of the Plaintiffs for whom 
it was, had been an Infant, thatbeing ſaved 
by 21 Fas. c. Judgment was totally rever- 
kd, 1 Keb. 94.0. Topham?s Caſe, 
If an AQtion of Debc is brought againſt Ian Ex 
an Infant Executor, he may not. appear CEE 
by Attorney , but ought co appear by - ae 
Guardian , otherwiſe ic is Error ; for and why. 
die ic might be great prejudice, for Aſſets 
may be found in his Hands, and fo Judg- 
ment ſhall be given to recover the Debe, 
Damages and Coſts againſt him,. de bonis Te- 
fatoris i, &c. & fi non, the Damages and 
Coſts de bonis propriis, and peradventure the 
Infant had a Releaſe or, Acquittance tuplead, 
and fo he ſhall be charged de bonis propriis 


by 


4d 


The Jnfants Lawyer. 
by ill pleading without- remedy againſt the 


Afton lies Attorney. ; but if a Guardian miſplead- {6 


againſt a 
Guardian 
for miſplea- 


ding. 


Attorney 


an Action- lies againſt him, if he have any 
los, and his being Executor does not make 
him as\ a Man of full Age; and fo is G4 
Fac. 4.4.1. for if he ſhould plead by Attor. 
ney, he may by a falſe Plea be charged 4 
bonis propriis ; and altho he pleads truly, he 
ſhall be charged in Damages de bonis proprii, 
Mich. 1 5. Fac. B. R. Weſtcot and Colling, Cy. 
Fac. 420, 441. the ſame Caſe. | 

Note, An Attorney may plead no ſun 
informatus, but a Guardian cannot, 

If a Clerk of Chancery declare there by 
Bill, by 'force of his Priviledge, he being 
within Age, and not per Guardian; This is 
Erroneous. And its more dangerous for an 
Infant to appear in perſon than by Attorney, 
for if Attorney defrauds him he hath &- 
medy , but not if he appear in perſon, 1 
Rolls Abr.766. "_ 

Bur now an Infant Executor may Sue by 


may plead Attorney, tho? he muſt defend by Guardian, 


you [um 
tuformaths, 
but a Guar- 
dizn.cannot 


for an Infant Executor Plaintiff cannot by it 
draw any loſs to himſelf, and he repreſent 
the perſon of the Teſtator ; and it was ad- 


But fnfant judged in Foxwiſt*s Caſe, (tho? in that caſe 


Executor 
may Sue 
by Attor- 


ney and 


why. - 
But he 


mult de- 


fend by 


Guardian- 


Twi/den fuit contre fortiter)that an Infant Exe- 
cutor under 157 years of Age may not Sue 
per Attorney , becauſe he cannot make 'an 
Attorney. And in Med. Rep. the ſame caſe, 
it was held Error for the Infant to appear 
otherwiſe than by Guardian, and this Error 
was not holpen by the Statute of Feofayls. 
Mod. Rep. 298. bi 

n 
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The Infants Lawyer. 


And in 1 Rolls Rep. 2.88. Irs faid, an Infant 
Adminiſtrator may bring .an Aion of Debt 
and make an Attorney, and'this ſhall nor be 
Error, if Judgment paſs againſt him, for he 
is at no prejudice by it ; but only is barred 
of the Debt of the Teſtator. And it 'was 
adjudged in the time of ©, Eliz. Thar if an 
Infant and a Man of full Age are made Ex- 
executors, they may bring an Attion as Exe- 
cutor, and, the Infant may Sue by Artorney 
without making any prochein Amy ; becauſe 
he Sues in the Right of the Teſtator, and 
not in his own Right, Trin.38. Eliz.B.R. 

If Judgment be given againſt an Infant, e,., i te 


43 


and the Infant being within Age, brings a 
Writ of Error to Reverſe the Judgment, he 
ought to affign the Error by Guardian and 
not by Attorney, Nov. Ent. 289. 

If a Common Recovery be ſuffered, and 
the Baron and Feme (as in the right of .the 
Wife, the Wife being within Apge)are vouch- 
ed, and they appear by Attorney and Vouch- 
over, and ſo a Common Recovery is had ; 


albgned by 
Guardian, 
and not by 
Attorney, 


Baron and 
Feme (the 
Feme be- 
ing within 
Age) are 
vauched, 


this is Error, for tho* the Husband be of full tc reme 
Ape, yer the Wife being within Age ought ought to 
to appear by Guardian, 1 Rolls Abr, 288, appear by 
Holland and Lee. ——_— 
Error was brought of a Jadgment in 4ſ- y,,, an 
ſumpſit againſt Baron and Feme, and the reme,Feme 
Error afligned was, That the Feme was an an Infant 
Infant and appeared by Atrorney , whereas 9mitred 
the Court ought to have admitted her by 97 ye -- 
Guardian. But if the Wife be of Age, then 
the Husband may make an Attorney for her 
and himſelf, and the Entry is per _— 
O 


The Jnfants Lawyer, 


of the Baron and Feme, and not of the Hyl. 
band only, and for this cauſe the Judgment 


. was reverſed, And Hole ſaid, the Husband 


could not difſavow the Guardian made by 
the Court for his Wife, 1 Yent. 185. Freemas 


* and Boddington. | 
Error was brought to Reyerſe a Judgment 
one 


in B. R. againſt the Heir. Error a 
was, becauſe the Infant appeared by 7F.S. 
his Guardian generally, and had not ent 
anyAdmiſhon upon the Rall,as he ought./; 
Rawlins Caſe, 4 Rep. the want of which in 
B. R. is Error. And it ſeems there is differ- 
ence between B. C. ang B. R. upon compat- 
ing 4 Rep. 5.3.6. with Yelw. 58. Sid.1y}, 
Swift and Nott. - 

But Note, Stat. of 21 Fac. c. 13. aids the 
appearance by Attorney, where it ought to 
be by Guardian after Verdict. 


Having ſhewn how the Law ſtands to 
Guardian and Procheis Amy , as to Infants 
Suing and being Sued, I ſhall ſpeak ſome- 
thing of the manner of admitting per Gar- 
dianum , and the Form of the Entry, in 
which there is ſome Nicety. 

The Form of the Entry of a Guardian tg 
Proſfecute is this, The Intant muſt be admit 
ted before a Judge of that Court wherein 
he intends to Profſecute; and the Form is, 
Conceſſum eſt per Cur bic, qd' (petens) ſequt- 
fur per J.S. Gardianum ſuum in placito, &t. 


; Now in Young and Yowng's Caſe, It was en- 


ered on the Plea Roll, guod conceſſum eſt 
Cyriem, that the Plaintiff by ſuch a one his 
Guardian 
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Guardian ſhould Profecute, &c. and (& it 
was entred in the Remembrance; and the 


-Philazers Roll is Quod F.Y. by F.S. his 
Guardian, ad hee admiſſas 'per Cur ebtulit ſe 


4 die, &c. but there was no Entry: in the 


Philazers Roll, as is uſual in fuch | Caſes ; 
Quedconceſſum eft per Cur qd) petens ſequatur, 


by F. S. his Guardian, But by the Courrt it 
may be amended, tho* after a Writ of 


'Error brought and the Record removed ; 


becauſe it appears by the ſeveral Entries, 
that he ſued by his Guardian, - and it is only 
the omiffion of the Clerk, Cr. Car. 86. Young 
and Yowng. 


- Another Entry was alſo favoured by the 
* Court in Hesketh and Lees Caſe, p.22 Car; 2. 


the Entry of the Admiſfon in' LanceFrer was 
in this manner, Conceſſum eſt per Curiams bic 
quod ' Fobannes M. ſequatur pro Tho' Heiketh 
Arm qui infra atatem exiſtit,ut Gardianus pr e- 
dig? Thowm' werſus Thom? Lee Arm®, & Alex- 
endrum Rigby Arm' in placito terre, and in the 
Body of the Common Recovery , immedi- 
ately after the end of the Count, the Entry 
is in this manner. f. Et pred? Thomas 
Hesketh qui infra etatem exiſtit per Tobannem 
M. Arm* qui admiſſus eft per Curiam hic ad 
ſequendum pro eod* Thom” ut Gardianus ipſius 
Them? in placito pred” in propria. perſona ſua 
venit & def. jus ſunm quaudo, and two ex- 
ceptions were taken to it. 

1/. That the Guardian ought to have been 


entred ad defendend” tor the Infant, and nor . 


The Covort 
favours the 
Entrics- 


#d ſequend”, becaule the Intane was Tenant; |. 


Bur per Cur? it. is good enough, for the ward 
4 


The Infants Lawyer. 


Ad ſequen- ad ſequend' is as ſignificant as the word defen. 
dum, how J-,4%, and the word ſequend” may be indiffe. 


rently. applied to the Plaintiff or Defendant; 
for the Suit of the one or the other. ought 
to be followed 3 (and tho? this be true /atv 
ſen ju,yet the Forms of Entries in ſuch folemy 
things \as Recoveries , -ought to. be cloſely 
kept.) - Ideo quere. + 

zly,1ts ſaid, the Infant venir in propria per- 
ſona. Sed non allicatur: Its plainiby the Re. 
cord that the Infant appeareth per'Gardianum 
ſum, and then the words in propria perſons 
ſua are-idle and ſuperfluous. Or it may be 
thus explained (to ſupport it) that the Infant 
comes per Gardiamum, Which Guardian venit 
n propria perſona. - 

in Rawlins Caſe, 4 Rep. 54. the Plaintiff 


Record of being Infant, was admitted per -Gardian?, and 


no Special Record'made of this admittance, 
as is uſual in BC. bur upon view of the Pre- 
ſideats.it was held good, and no Error; 'if it 
cannot ' appear tothe Court that there was a 
Guardian admitted, the Form of the Entry 
ſhall-not be ſo ſeverelyexamined as in Raw- 
lins's Caſe. As for_Cro. Fac. 641. there was 
another Reaſon - for Reverſing the Judg- 
ment. 


Now I come to Treat of the Nature, and 
Power, and Office of a Guardian ; and what 
acts of his ſhall be binding to an Infant , or 
nor. 

There are Three manner of Guardian- 
ſhips; (viz.) By Common Law, by Statute 
Law, and by Cuſtom. 


By 
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By the Common Law there areFour man- 
nerof 'Guardians : 


1. Guardian by Chivalry. 

2. Guardian by Nature , as the Father-of 
his eldeſt Son. 

3: Guardian in Socage. And, 

4 Guardian by Cauſe of Nutcure. -. 


1, Guardian by the Statute, are by WeFF. 2: 
e. . and by the Statute of 4&5 P.& M. 
Of Women Children 3 and that is in: ewornan- 
ners, either of the Father or Mother with- 
ont aflignation , or of any other ito 'whom 
the Father ſhall appoint the Cuſtody, either 
by. his laft Will , or by any a&in»his Life 
time z and yr Statute of r2 Car.2.c.24- 
Vide im fre de hoc Statuto. {1 


Who ſhall be Guardian m Socage. 


Now Guardian in Socage is he who is the 
nextof Blood, to whom the Inheritance can- 
not diſcend, and ſo Affinity without Blood 
excluded. He hath the Profits to the uſe 
of the Heir, till che Heir accompliſh-che age 
of 34 years ,, and mult. yield therefore an 
Account to the Heir. 

The Guardian hath nothing to his own 
uſe, but to the uſe of the Heir 3 and there- 
fore he ſball not forfeit his Intereſt by Qut- 
m_h or by attainder of Felony or Trea- 


In 
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Guardian 
ar Com- 
mon Law, 


Guardian 


in fookge, 
Who :./ 


Nature 
of him. 


-- 


Father, Cro.El.825. Swan's Cafe, ones p. 11 


.- + If three Uncles are-in equal Degree , th 
7 - BG! © 156 2 
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' In Sadler and Draper's Caſe, the Point wa: 
Whether the Brother of: the Half-blood 
the Mother of an Infant, ſhall be Guardia 
in Socage of Land per deſcent on part of i 


Sadler and Draper. . 
- But this being in Ejetment , ahd it ng 
being fonnd by the Verdi&,, that the Leſſy 
of the Plaintifl, who claims ro be Guardia 
in Socage fwit proximus de Sanguine a quel, 1, 
the- Court ſhall not intend it , andſo 
Title found pro Quer'; but as to the Pointin 
-Law, noReſolution; Sf 
:-- In Moor 635. the Brother of the Hall 
blood ſhall bs Guardian in Socage before the 
Uncle!of:i the. part of the Mother; yet the 
—_—_— Qsere ,'if the Brother him 

within Fourteen. -'But-that. is no Bun 
now; for it is Reſolved, chat one unde 
Fourteer years ſhall not-be Guardian, / 


635. 
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eldeſt ſhall: be Guardian in'Socage, 1 Ib, 


If a hold deſcenidto an Infant within 
the age: of Fourteen years, the Prochein an, 
to whom :the- Land- may i not deſcent, fhall 
have the A of this, as well as of hi 
Freehold: unleils che Cuſtom appoint it to 
ſome other, Hill. 44E1.'B, R: Eggleni® 
Caſe. | 3} 14:8 ; 41 {1 1G 
. If a maryſeiſed of a Rent-charge;Rent-ſeck 
Common of Paſture, &c. and ſuch like, WI* 
heritance that lies not in Tenure, and dis, In 
his Heir within the age of —_ | 

chook]l 
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| choof@ his Guardian, unleſs he be of very 
tender years, 1 In#. 87. b. 

- If there bethree Brethren,and the youngeſt 

f holdeth Lands in Socage, and hath Iflue and 
dieth, his Iſſue within the Age of 14 years; 

} both the Uncles are in quali grads, yet the 

8 Law preferreth the eldeſt, and he ſhall be 

ff Guardian. If a Man be ſeiſed of Lands hol- 

Y deri in Socage of the part of his Father, 

© and of other Lands held in Socage of the 

vl part of his Mother and dieth, his Iſſue being 

Yf within the Age of 14 years; in this caſe; 

ſuch of the next of Kin of either ſide as firſt 

M happeth che Body of the Heir, ſhall havg 

of him, but the next of the Blood of the part 

MM of the Pather ſhall enter into the Land on 

all the part of the Mother , and the next of 

ff Kin of tle part of the Mother, ſhall enter 

Mi into the Lands of the part of the Father : 

+ Now all poflibility of Diſcent is excluded All poſhvi- 
a to being ſuch Guardian; therefore, if a 7 * = 
Man hath Iſſue two Sons by ſeveral Venters, 7 
and having Lands held in Socage of the na- 

"FF ture of Burrough Exgliſh,and dies the younger 

| Brother within the Age of 14 years,the elder 

#© Brother of the half Blood ſhall not have the 

08 cultody of the Lands, becauſe by pofffibilicy 

tall the elder may Inheric the Land, for if the 

off youngeſt dies,/ans Iſue,and the Land diſcend 

dan Uncle, the etder Brother of the half 

NE Blood may be Heir to him, 

ll In Rolls Abr. 2 part, p. 40. Its faid, the 
tfrother of the half Blood ſhall be Guardian 


In Socage. 
E- |} Thero 
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Gardian by 
Nature and 
in Socage 

the diffter- © 


ENCE, 


Infant cans 


not be 


Guardian 
- IN SOCAges 


Guardian- 
Miip not to 
{urvive ro 


the Huf- 


band. 
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There is a difference between Guardian in 
Socage and Guardian by Nature, tho? ong 
and thz ſame perſon -is both, as the Father 
in caſe of a Tenure in Secage ſhall be by 
Law accounted as Guardian in . Socage,, and 
not as a Guardian in Nature ; becauſe in; the 
caſe of a Tenure in Socage, the Father muſt 
be accountable to-the Son for the profits of 
his Lands, which he ſhould not be if he had 
the Cuſtody as Father, and by Nature, and 
the Act of: the Law does no Man wrong, 
: Inſt. 88.6, 

Infant within Age, that is in the Cuſtody 
of anocher, cannot be Guardian in- Socage, 
becauſe no Writ of account lies againſt an 
Infant, 

If the Mother be Guardian in Socage, and 4; 
takes Husband and dies, the Husband ſhall 7 
not have this Cuſtody by Survivor, becaule I {; 
the Wile had iter auter droit, and in right off c; 
the Heir. a 

But the ancient Law in the caſe of Guat if ;; 
dians, is in a great meaſure. altred by theÞÞ y 
Statute of 12. Car. 2. c. 24. if ths Statute bel 
perſued. Ic enacts, That where any perſon jj 
hath, or ſhall have any Child or Childreg 
under the Age of 21 years, and not Married 
at the time. of his death , ir ſhall be lawkul 
for the. Father of ſuch Child or Children, 
whether born at the time of- the deceaſe 6 
the Father, or at that time i ventre [a mers, 
or whether ſuch Children be within-the Age lj 
of 21 years, or of full Age, by Deed ex# lt 
cured in his Lite time, or by his laſt Wil 
and Teſtament in Wricing, in the proven he: 
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The Jnfants Lawyer: 51 
of "two or more credible Witneſſes, to dif 
poſe of the Cuſtody and Tuition of ſach 
Child or Children, for and during the time 
he or they ſhall remain under Age, or an 
lefſer time to any perſon or perſons, in pol- 
ſeſſion or remainder, other than Popith Re- 
cufants; and fuch diſpoſition ſhall be good 

inſt all perſons claiming ſuch Child as 

gardian in Sacage or otherwife. Tho? Explained! 
all Tenures are now Socage, and the next 
of Kin to whom the Land cannor diſcend 
is Guardian until the Heirs Age of 14. 
Yet: the Father by this A& may nominate 
the Guardian to his Heir , and for any time 
until the Heirs age of One and rwemty years, 
and ſuch Guardian ſhall have the like reme- 
dy for the Ward as Guardian at Common 
Law. The Land follows the Guardian-ſhip; 
ſuch a ſpecial Guardian cannot transfer the 
Cuſtody of the Ward by Deed or Will, or 
any other way : The Truſt is only perſonal 
and not aflignable, and if ſuch Guardian to 
whom ſuch Cuſtody is appointed dies, be- 
fors the Heirs Age of 21 years, it dies with 
him, YVaugham 181, x82. 

A Prohibition was prayed to the Prero- 
gative Court of Canterbury, Sir Henry Wood ha- 
ing deviſed the Guardianſhip of his Daugh- 
ter by his Will in Writing according to this 
A&,to the LadyChefer his Siſter; the Ducheſs 
dCleveland,to whoſe Son this Daughter,be- 
ng about 8 years old, was contracted, pre- 
tending chat Sir Henry Wood by word revo- 
ted this diſpoſition of Guardianſhip ſued in 
WPrerogative Conrt,to have this nuncupative 

E 2 Will 
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Will proved ; and the Court granted a Pro- 

hibition, for they are not to prove a Will 

concerning the Guardianſhip of a Child, 

which is a-thing Conuſable here, and to be 

judged whether it be deviſed perſuant to the 

Statute, 1 Vent, Rep. 2.07. Lady Cheſter's Cale, 

This A In the Lord Angleſey and the: Lord 

extends to Oſſery%s Cale, 295 Car. 2. B. R. Hale Chiet 

how Juſtice, and the Court agreed, That this 

dan by this Scatute extends. to Ireland, and that the 

At may Guardian appointed by the Will may have 

have raviſh raviſhment of. Ward, as the Guardian by 

meat of Knights ſervice, or Guardian in Socage @ 
Ward. Common Law. 

And a Guard diſpoied by Will in Wri 

ting, is not repealable by Parol Cedicil in the 
Spiritual Courr. 


Of the Power of a Guardian; 


Not topre- Guardian in Socage ſhall not preſent to 
ſentro a a Benefice in the right of the Heir, becauſ: 
beackce he cannot be accountable for it , and he 
and why" can make no benefit thereof, for that the 
Law hates Simoniacal Contracts, but the 
Heir ſhall preſent himſelf, 1 Inf. 88, $9. 
What als In ſome Adts the Heir ſhall do contrary to 
he Heir the Will of his Guardian. As in Appeal by 
may docon Tnfa:t of the death of his Father ; if- the 
x Plaintiff hath Guardians aſſigned him ; and 
bis Gur. after the Infant, by the mediation of Friend 
&ian, compoundeth with the Defendant for 1 500. 
and thereupon the Infant comes into Court, 
and ſaith he will relinquiſh the Suir againſ 
the Detendant ; and yet a: wa 
che 


The Infants Lawyer, 


the Guardian, will proſecute the Suit ; the 
Court in diſcretion may diſcharge the Guar- 
dian , and 1ſo the Suit will be diſcontinued, 
fos--his demand by this Suit :is but revenge, 
and it may be chargable to him, and per- 
haps he will leave the revenge to God, 
1 Rolls Abr. 288.b. Slaning and Fitz. 


Guardian in Soca C of a Mannor, to Guardian 
which an Advowſon 1s :appendant, if he be in Socage 
diſturbed he ſhall have a Quare Impedit in ball bare 


his own name, altho* he cannot account for 
it, 1 Ed. 132. 


But Guardian,in.Socage may hold Courts wy pela 
in his. own name, and may grant Copies, for Courts and 
he is dominus pro tempore, and hath intereſt grant Ce- 
in the Lands ex provi/ione Legis ; but yer fo P**. 


as to be accountable for Fines. And ſo he 
may grant a Copyhold in Reverſion accor- 
ding to the Cuſtom of the Mannor, and this 
ſhall be good, altho* it doth not come in 
Poſlſeffion during the Minority of the Heir, 
Owen p. I15. Shopland and Ryder, 1 Rolls 
Abr. 4.1. Meſts's Caſe. 

If the Ward in Socage had a Rent-charge 
or ſeck, .or ſuch things which are not held 
of any perſon; yet the Guardian in Socage 
ſhall cake into his Cuſtody as well theſe as 
Lands held in Socage, 1 Inf. g8. 

Guardian in Socage may make a Leaſe 
far years of the Land of the Ward, and the 
Leſſee ſhall have Eje&ione firme, 2 Rolls 
Abr, 4.1. 
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If Guardian by Nurture make .a Leaſe by 
Indenture to' one, being under the Title of 
the Infant, rendring Rent to himſelf, which 
is paid accordingly ; yet this is not any Dil- 
_ to the Infant; Paſt. 3 Fat. B. R. per Tat: 
field. _ | 
It was a Queſtion, if A. feiſed in Feeof 
Lands in'Socage,' and ter the ſame to, F.S, 


* for years, and died, his Heir within the Agt 


Sarrender 
derermin- 


£d. 


But its re- 
ported dif- 
ferently in 
4 Leon, 


of 14 years; the Wife of 4. being Guar- 
dian in Socage, tet the ſame 'ro 7. S. for 
years; whether this Leaſe was furrendred or 
determined. Per Cur. It is determined by 
operation 'of Law, for furrendred it” can- 
nor be, for the Guardian hath not any Re- 
verſhon capable of a Strrender, but only Au- 
thority in Law to take the profits to the ufe 
of the Heir. Guardian in Socage has fach 
eſtare in the Reverſion, that he may enter 
for Condition broken, yer that is in Right 
of the Heir, 1 Leon.'p. 322 Wilers andWhie- 
wood, +0 

[f Leſſee for years take antother Leafe from 
Guardian in 'Socage, the ſame is a Surren- 
der of the 'ficft Leaſe. Note, The ſecond 
Leaſe was made in the name 'of the Guar- 
dian, 4 Leon p. 7. 

Tenant in Socage'makes a Leaſe for 4 
years, and dies, his Heir within the Age of 
$ years,the Mother being Guardian in Soc- 
a2e leaſech by Indenture to the ſame Lefles 
for 14 years, the firſt Leaſe is ſurrendred, 
Aliter of a Leaſe made by Guardian per 
wuriurc, 4 Leon.p.161. . 
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If Guardian by Nature. make a Leaſe by 
Indenture to a Stranger being in, under the 
Ticle of the Infant, rendring Rent to him- 
bolt which 1s paid accordingly, yet this is 
not any Diſleifin to the Infant, .Paſch.3. Fac. 
B.R. per Tanfeild. 

A Leaſe made by a Guardian in Socage 
ends by his Death, 1 Brownl. 79. 

The Prochein amy may make Partition with 
the other parcener , and this ſhall bind the 
Infant if it be equal, 9 H.6.5. 

The admiflion of Heirs to Copyhold, 

Prochein Amy, 1 Siderfin 37. is not good. 

or he muſt do Corporal ſervice. Quare, 
For ſome fay it is good, the Heir conſen- 
ting, 4 Rep. 

The Guardian recovers in Debt on Bond 
made to an Infant, and the Defendane paid 
the principal, and prays that the Guardian be 
ordred to acknowledge ſatisfaction. Per Cur. 
The Guardian may not acknowledge fatis- 
fation for more than he receives, and for 
5 much they ordred him to acknowledge, 
and that no Execucion ſhould Iſſue out tor 
the Reſidue, Adoo.852. White and Hull. 

If the Guardian takes Bond in his own 
name for Arears of Rent due from the In- 
tants Tenants, by this the Guardian hath 
made it his own Debt, 26 Car. 2, Beale and 
Buckley in Chancery. 


Remedy 


Js 


Guardian 
by Nature, 


Leaſe by 
Guardian 
ends by 

his death, 
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Fs” Remedy againſt the Guardian by Infant. 


Account. The Heir after the Age of 14 years, ſhal 
have an Action of Account againſt th; 
Guardian in Socage , when he will at hy 

No Capias pleaſure, but no Capias lies againſt the 

= Guardian in Socage, neither dorh the St 

34 tute of JF. 2.c. 11, of Impriſonment far 
account to- Guardians in Socage , neithe 
are they within the word Servientes, 1 hf. 


Allowance But Guardian in Socage on Account ſhal 
for reaſon- hve allowance of all his reaſonable Col 
> colts and Expences. 

pence. He ſhall be charged as Bayliff after t 
Guardian Age of 14. years. If Guardian recovers th 
in Socage Rents and Profits of the Infants Lands, an 
how aq be Robbed of the ſame, if he be Robb: 
—_ 4 Wwithour his own default or negligence , | 


-oars, {hall diſcharged thereof. 
| Waſt. 


In what Some Books ſay , Aion lies againſt tix 


Caſes robe . : j 
—— whe _ by the Infant, for not praying hi 


of the 


Rentsars No Action of Waſt lies againſt a Gua 

Profits diany but an Account or Treſpaſs doth, nc 
againſt Tenant by Stat. Staple Elegit , & 
1 Inff,54 | 
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CHAP. V. 
Of Ations by Infants. 


Actount by Infant againſt his Guardian , when 
and bow. He may bave a Dum fuit intra 
ztatem, and in what caſes. Sirender of 
Copyhold makes no Diſcontinuance. Aſſize 
port by Infant; where the Aſſize ſhall be 
taken at large, or not, When he ſhall bring 8 
Quare Impediet «pon an Uſurpation. W.2. 
C. 15. explained. Of bis Altion in reference 
to Reciprocal Contratts. Audita Querela, 
in what Caſes, and when to be brought by 
him. Error brought by bim. How far the 
Statute of 21 Jac. Of Limitations, extends 
to Infants bringing Attions, or not. Preſidents. 
Admiſſion to Sue per Guardian. Appeal by 
Infant. Infant replies his Infancy ts a Plea 
of Non aſſumpſir infra ſex annos. H# ad- 
miſſion to Sue by Prochein amy. 


bi Aving ſhewed how an Infant muſt Sue 
and be Sued , as Plaintiff or Deman- 
uv danr, Tenant or Defendant ; and having dit- 
no cours'd of the Nature, Power and Office of 
6&4 a Guardian, I ſhall proceed to the Actions 
themſelves, and ſhew, where and in 
what Caſes what ſpecial Actions may be 
brought by Infants ; and what Actions , and 
jor what Cauſes, may be brought againſt 

\ 9 them, 
And 
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And firſt of Adtions that may be brought! 
by Infants. | j | 
Account You may in the 'Cloſe df the preceden 
againſt the Chapter obſerve , how that an Heir , aftet 
Guardian, Fourteen years of. Age, .may have an Adio 
_— of Account againſt his Guardian ; and as 
5 that obſerve further, That it was Reſolyedin 
Cro.F4c.2 19: in Caſe Anmymous, thatan li 
fant was admitted by his Guardian (or 14 
thet Prichein amy) -to Tue Account againlt 
Guardian ia Socage, for the Profits. receivellf 
after the Infant had accompliſh*d his age 
Fourteen years ; and the Action was hrough 
againſt him as againſt his Bayliff, and foi 
ought to be, Cro.Fac.2 19. 
Execitors © And where the Heir in Socage dies befor: 
of the Heir the Age of Fourteen,* his Executors or Ad 
ſhall have miniftrators ſhall have an Action of Accoun 
Account yreſently , and yet the Heir himſelf fhoull 
- ix not have an Action before Fourteerr ;. but 
and wher,, Che Reaſon is, becaule the Statute of IF. 1, 
c. 23. faith, Eandew Actionem babeant Execs 
fores, and not ad idem temps, 2 Inſt. 204. 
In Hughe*s Caſe,Godb.2 14. it was agreed pr 
Cur. That if an Infant brings an A&ionit 
againft. his Guardian for Money, and recd-! 
ver2th.,, and he bringeth the Money inbþ 
Court.and.there depolſeth it ; that the ſame 
is a good Diſcharge againſt the Infant, anl 
he ſhall not aniwer the Suit again in AG 
count. 
Pw ſur Infant may have an Ation in nature of 2 
mſra ata. Dum fuit infra #tatem upon a Surrender of Þhe 
tem. Copyhold Land, 1 Leon. 95. and he may en- 
ter : For the ſurrender of a Copyhold By 
dot 


\/ 
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xth not make a Diſcontittuance. The Caſe 
25, 24.had Ifſue rwo Sons, Richard'antl Tho- Surrender 
#, and ſurrendred Copyhold Lands to the of = Copy: 
ſe of Richard for Life, and after, to'the uſe 0 ' ke: 
of 74:44 in Fee, they both (Thomas being ;,. 
{thin age) ſurrender to the uſe of Roberin 
&, who is admitted; Richard dies, Thomas 

, having Iſfie A. who is alſo aUmitted 
enters into the Land; and it was ad- 
dged his Entry was Congeable , and he 
xd not be put to his Plaint in nature of a 
Jum fuit infra atatem, 1 Leon. p, 225:.Knight 
1d Foreman. 1 

Two Joyntenants make a Feoffment, they 
all have ſeveral Writs of Dum fuit infra 
tate, as upon ſeveral Feoffments, 19 H. 6. 
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Bit note, in a Dum fuit infra ataetmn , the 
Plaintiff need not ſhew the titne when 
the Alienation was made. 
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In the Caſe of Infants bringing an Afſize, a. :. 

5 commonly Reported in our Books, That ca of 1n- 
e Atfize ſhall be taken at large; that is, fants.where 
thour any reſpe& to the Bar. As where 'h* Allize 
1 Infant brings an Afﬀize at Fifteen years of _ _ 

& of Gavelkind Land, where the Cuſtom b_ ” 
as that he might alien ac that age as well 

$2 than at Full age, and the Tenant pleads 

Bar; the Afſize ſhall be taken at large; ic 

be enquired of the Bar ; and if that be 

und againſt the Infant, it ſhall be enquired 

ether he had other Title, altho? he was 

{ Full age to alien, 32 4/4 
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But where an Infant is put to anſwgl, 
Plea in Bar,there, it ſhall never be enquired: 
large, or of the Circumſtances of the ki 
22 H6.51.b. t 

As in Aflize brought by an Infant, if a 
Defendant pleads a Releaſe of the Ancehif 
of the Plaintiff by Fine with Warranty, ill 
Aſfze ſhall not be taken to enquire of t 
Circumſtances ; for that this is a Matter. 
Record, to which the Infant of neces 
ought to anſwer. 14.1bid. | 

And its faid in 12 H,4.22. If the Wall, 
ranty of the Anceſtor be pleaded in I. 
againſt an Infant, becauſe the Infant can 
anſwer to the Deed without enquiry of t 
Bar; if the Bar be found, it ſhall be: 
quired of all things which may avoid ori. 
ſtroy the Warranty, if he had other Ti 
But if Infant bring an Aflize, and upon 
fort mul difſeiſin pleaded it be found agaiif 
the Plaintiff, this by Intendment ſhall be& 
enquiry of the Circumſtances ; for upon 
”_w they may enquire of any Right, 11 
22.0, 

In an Aſize brought by Infant in BY; 
if the Tenant pleads a Matter of Rea 
in bar, (viz.) a Recovery by him againſt 
Plaintiff in another Afzze brought by hinF} ; 
B..C, To which the Plaintiff replies , It 
yet deins age, and that his Writ was puraff., 
jed and bore date before the Writ brought] o 
B. C. upon which the Tenant demurs, Ti; 
was adjudged a good Replication , and! on 
Aſſize ſhall be taken only in the right of I. 
mages; for by the Demurrer , the Our, h 


iar 
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ze Plaintiff is acknowledged , and the D;/- 
\Bcjfin, Cro-f ac.4,68.Holford and Platt. 
. But enough of this Ancient Learning in 
 ſthis Point, in favourof an Aſſize brought by 
Safant, the then moſt uſual Action to recover 
Wolkeflions. | 
NY As to Quare Impedits upon the Statute of 9,,,, 
TW. 2-5. itis to be known , that that Statute pmpeair. 
tends to none but thoſe who are Heirs, or $5:97.##.2: 
"Sn degree of Heirs, and are in by diſcent : ©! 5: 
For at Common Law Infant-Heirs were by PP" 
Tn Uſurpation driven to a Writ of Right; 
Tang no purchaſor, tho' an Infant, is relieved 
'i _ Statute, Hob. p. 238. Lord Stanhope's 
e. 
Now if an Infant-Heir ſuffers an Uſurpa- 
Wion, and another Avoidance falls during 
"Wis Nonage , he may have a Quare Imped:t 
: (preſently, rho? the Statute ſaith , poſtquam ad 
tatem pervenerit. And if a Guardian in 
Socage, or his Ward, after Fourteen years of 
ze, ſuffer an Uſurpation, he ſhall have a 
Luare Impedit at any other Turn before One 
ind twenty : But if the Infant comes to Age 
vithin ſix Months after the Uſurpation, and 
fy move not the Incumbent by Suit, heis our 
-"Þf the Statute. 
"F Bur it would be in vain to enumerate 
articular Perſonal Actions; for -an Infanc 
"he nay have as much a remedy for any Debr 
dr Duty, as a Man of Full age, if he purſue 
4 $5 Remedy as he ought. Yet I ſhall men- 
c ion a particular Reſolution as to Conſide- 
ts tions, (which will be moreat large handled 
yhen I ſpeak of Contrad:.) , 
n 
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Conſider Tn Conſideration of fach an act to bedg 

tion rec hy an Infant, the Defendant aſſumes tg; 

procal hinfo mach Money ; the Infant may mai 
tain no Aftion for the: Money before the a 
done. And yet (in other perſons, the prec 
dent a& is to be done firſt) as the Conſidt* 
ration is upon the Infants paying a Sum oF 
Money ; and it was urged that this ts vsi 
and ſo wants a Confideration. And'per Cu 
tho':the Money is not paid, yet the Adi 
well lies ; for it is only in the eletion 
Infant to make his own Promiſe void , : 
not in the ele&ion of the other party,Si; 
238,41. Foreſts Cafe. | - 

But more of this vide poſtea ſub titulo, Ai 

Contratts. ql 


Of Audica Querela brought by Infant. 


If: an Infant acknowledgeth a Recog 
Zance, Statute Merchant or Staple, he cans 
avoid this without Audits Querela be broughif 
before his Full age ; becauſe in fuch Cak 
of Record his Nonage ought to be tryed b* 
Inſpe&ion, and thele concern but perſon 
Duties : Bat if an Infant bargain and lf 
Land by Deed indented and inrolled , | 
may avoid this when he pleafeth withouff 
Audita' Querela, becaule it is Real. Vid. f 
C& infra. 

Of Error brought by Infant to reverk 
Judgment, Fino end Recovery, vide infra if 
Fine, Recovery, G6, | 
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In Treſpaſs by Infant per Guard ; the 
Defendant pleads the Plaintiff was "above 
"$;6 years old, and agreed for 6 d, in hand 
paid, that the Defendant have Licence to 


" Make four Ounces of her Hair. The Plaintiff 
Memurred : And per Cur its no Plea; for the 
Meofant cannot Licenſe , tho? ſhe may agree 
th the Barber to be Trimmed, '3 Keb.389. 
Pcroggan verl. Stewardſon. | 
& lt has been a queſtion , Whether the Sta- Stature of 
ute of 21 Fac. c.16. Of Limitations, extends Limitati- 
or to ſave the Rights of Infants to Actions 7 Þov it 
"n the Caſe: And in Chandler and Violet's -<- <cmogg 
ſe, p- 22 Car.2. B.R. it was held that it 
- Mid, and that the ſaid Action is within the 
"Fquity of the ſaving Clauſe of it, tho? ic be 
amed in the Limiting Glauſe only. Infanc 
y his Guardian declares upon two Pro- 
ſes, that the Defendant was indebtrgd to 
witin in 5o /. and 124. for Moneys. by the 
” Defendant to the uſe of the Plaintiff , awte 
mus illnd habit & recept' ; and being f6 
phdebted, he promiſed to pay theſe Moneys. 
1þFbe Defendant pleads in Bar Non aſſumpſic 
. fra ſex annes, The Plaintiff replies, That 
the rime of the Promiſe, and alſoof the 
Mill exhibited, he was and yet is an Infant of 
ſe age of 21 years. Defendant demurs 
ay ” adjudged pro Quer®: For the Intention 
the A& was not to preſerve a pety Aﬀtion 
1 the Caſe for Slanderous words, in reſpe&t 
& lofancy, and not to fſaye an Action for 
: Minfant for a real Duty, as here was. And 
e Court was of Opinion, That this Saving 
Sicnds to all Attions on the Caſe; for there 


1s 
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is a Sauing of Treſpaſſes generally , and {| 
Actions on the Caſe are Treſpalles, /cilice, 
Treſpaſs on the Cafe; and the Infant my 
purſue | his Action at any time within agy, 
tho? che years limited by che Statute are elay 
ſed during his Nonage, Siderf. 4.5 3. z Sauni 
121. Chamber and Vvlet. | 

Appel. Appeal was brought by Infant per Guar 
dian, and at the Day in Court the Guy 
dian was demanded, and tho' he was ſid 
the Court would not give Day over; for thx 
may not be in Appeal, Latch.p.27 3- 


Preſidents. 
Infant Suing by Guardian: 
Admiſſion il. D. qui infra efatem viginti i 
to ſue per . Unitus annozum eriſitt per B. 


Gerdianemn Gardiand [uy p Curiam dom Aegis hi 
ſpecialtter admiſſug Queritur de, Xt, 


Infant replies his Infancy to a Plea d 
non Aſſumpſit infra ſex annos. 


fafancy Fe pd) Thomas dicit qu iple p aliquz 
reply'd eo Ec. pciudi non debet, Quia dic 
a Pleaof guod 1p@ idem Thomas tempoze confegiv 
my ſw mig ſeperalid pmiſſion & aſſumptoid j 
E ax, necnon die erhibitionts Bille ipſjus Tho 

me Þ» icilt ps 23 die Octob Anno viceſin 
p2imo ſup2adice fuit infra etatem viginti 
E unius annozm videlt apud Y. - 

0 
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Cord pdict? Et hoc paratug elt verificare, 


aa E.Sauriders. 


Dmiſſio querenfinfra etater eriſicf? Admituon 
A ad plequens p p:orimos amicog *© ſee ze 
nos verſus M, Þ. geid m partitione fact- pang, 
enda, Brownl. Rediy.39 1. Ns 
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CHAP. YL 
Aﬀtions brought againſt Infants. 


Aion of Waſte lies againſs bim being Tenan 
for Life or Years. flavit lies again him 
How Debt lies. Infimul computaſſet 1 
no caſe lies againſt him. Aion on Diicei 
lies not againit him. Torts Vi & armishþ 
againft him. He is puniſhable for Tudicid 
Perjury. Diverſity as to Torts. If Trome 
and Converhon lies againff an Infan, 
Atiion of Debt for Rent, how it lies again 
him, or not. How Infant may avoid Leal 
and Rent. Attion lies againſt him for Ne'® 
ceſſaries. Audita Querela, in what caſe; t ha 
lies againſt an Infant. 


N Actions brought againſt Infants , he 
he ought to appear by Guardian, and nc 
by Attorney, or Prochein amy. Vide ſupra. 
Yer if an Infant appears by Attorney | of 
Treſpaſs or Ejetiment , and had a Verdis 
Judgment was reverſed, 1 Keb. 184. White 
and Pellizgton, 
Quere, It it be holpen by the Statute off £ 
of 12 Fac.Of Feofails. Vide Stat.Car.2. ids 
Infant being Tenant for Life , or Yeang9" 
ſhall be punifhed for doing or ſuffering 
Waſte. IS c 
Where Infant claims by purchaſe, a Ce: 
vit lies againlt him, if he'pay not his Rena 
by two yeals ; and it he haye the Tenand*t 
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by. diſcent, and he himſelf cefs, a Cufovi lies, 
Plow. ComStowgl's Cale, t Inſt.z380.38 1. 


"Aﬀion of 'Debt lies not againſt Infant, pe. 


without ſhewing how it aroſe, (as ſuppoſe 
for Neceſlaries ) an Inſimul computaſſet in no 
caſe lies againſt him, 2 Keb. 581. Mod. 


and Pje's Cale , made this difference : Tho' 
Infants ſhall be bound for their actual Torts, 
2 Treſpaſs,&c. which are vi & contra pacem, 
id pot they ſhall not be bound by thoſe which 


+ Mithe Caſe lies not a gainſt an Infant on his 
of afirmance that he is within Age. 1 Keb.ga8. 
ah The Infant ſealed a Deed of Mortgage 
v.to the Plaintiff ; (he was 20 years and an 
FF balf old, and appeared to be of Full age,) 
" Wahd affirmed himſelf co be of full Age; and 
he after avoided this for Infancy to the 
Plaintiffs damage, &c. and Not Guilty was 
leaded. Per Keeling , The Judgmenc will 
| Flay for ever, or elſe the whole Foundation 
of the Common Law will be ſhaken ; for 
:othis was but a ſlip, and he might have plead- 
w i) way Keb.778. Fobnſon and Pye's 
Cafe, 
And George and: Newils Caſe, cited in 
iderfin z p. 255. is to the fame purpoſe. 
af bich was: Action on the Caſe was brought 
rinÞainſt an Infant for affirming a Jewel to be 
is own, which was not; and the Defendanc 
{Fcaded Infancy , and the Plaintiff demars, 
Refend it was adjudged for the Defendant 3 for 
in the Jewel his own or not, the Plainritt 
- —"Y WAs 


4 
ed 


[% 
j 


Rep.” 
ny Court, in Siderfin, p. 258. in Fobnſon Tos. 


ound in Diſceit ; and therefore Aion on Diſceis 
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Judicial 
Perjury.* 


Torts, di- 
verluy. 


Trover and 
Converſion tra, &c. knowing him tobe an Infant , the 
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was not- beund by his aftirmation, Sid.2.5k 


George and Newils Caſe. 
But it. was there agree, That if Infar 
judicially. perjure himſelf :in_ point of Age, 
or otherwiſe, he ſhall be puniſhed for- the 
Perjury. 4 | 
So you may obſerve a difference betwea 
Torts wi & armis, and Torts ex- ce; 
Contra} as. ' | 
If one delivers Goods to an Infant by Can 


Infant ſhall. not be charged un Frover . ani 
Converſion for them. Alter, If ,Goods | 
delivered to an Infant, not knowing himy 
be an Infant, Sid. 129. Manby and Scot. 

Sed Quzre of this; for if he be an Infar 
the knowing him, or not knowing him y 
be ſo, alters not the caſe. 

{t was the Opinion of ſome , That an-lt 
faat is chargable for a Tort; and therefor 
Trover and Converſion being a Tort, 
Infant is chirgable with it, and that.t 
fore Trover lies againſt him, and he cannd 
plead deins ape. 

But we muſt diſtinguiſh of Torts; for 
to ſuch which are Vi & arms, an Action It 
againſt Infant : But fuch Torts which 
cern Contra, Lending,: Finding and Cot 
verſion, the Original. Cauſe. whereof is nc 
Vi & armis, orAuch as found inDeceipt, 1 
Action lies againſt him, Burt, 

In an Action on the Caſe and. a Trore 
brought againſt an Infant, as againſt a Con 
mon Carryer (as they may be joyned ind! 
Action; for Not Guilty anlwers __ ; 

ro 


—_ 
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Teover and A/umpſit cannot be joyned) and 
theDefendant pleads, he was-an- Infant at 

the time of the Converſion : To which che 
Plaintiff demurred.. This Plea iprevents a 
Diſcontinuancse ; ; - but -is not good as to the 

Trover.; and. therefore Judgment for the _. 
Plaintiff, 'in the Action on the Caſe. les —_— 
pleaded,. the Defendant was an Infant at the 
time of the Convesſion 3. which being plead- 

ed.in bar to the whole prevents any Diſcon- - Diſconti- 


tinuance, 3 Keb.5 gwen and Lewis. Qs. mw 


[= ad 


=> 2” Bs: 


' It hath been-'controverted, whether and 'neve fr 
how Action of Debt lies againſt an . Infant Rear, 
for: Rent? As to-that, Kerly*s Caſe was 

this :_ | 

Aion of Debt.was brought for Rent on 
a.eaſe for years The Nefendant pleads in 

'E Bar, That at the-time of the Leaſe made he 

F was within Age. Plaintiff demurs. © Por Car, 

FA Leaſe ro an Infant is not void, but voidable; 

£ for if it be for the Infants benefit , be. that 
Benefit apparent or implied, it ſhall be void 

ig.no caſe primd facie, 24H.6.31. 6, But the "ING 
Infant may make it void at his Eledtion ; for: | fc, 
he may, before the Rent-day come, refuſe ke a 
-} and wave the Land, for otherwiſe ſuch Leaſe' Leaſe void. 
would be more ſtrong than a Fine on Re- 

cord ; and if more Rent be reſerved than 

the value of the Land, he ought to have ſer 

it forth: Bat in the principal Caſe it was 

not ſhewed, that the Rent was of greater 

"1 ralue. *And, Secondly, the Defendant was of 

Full age before rhe Rent day came. And its * 


| «car, if Infant doth not enter.and manure 
| Sk the 
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the Land; no Action of ' Deb} hes againſt him, 
1 Brownl.1 20-Ketley's Caſe.tr Fac. ny 
Infant may Debt was brought againſt an Infant for Rent: 
wave his  arrear on aL.eaſe madeto him :'' The Defen- 
—— a demurs-to che Declaration , and after. 
plead to. Wards waved hisDemurrer;and pleads colflue; 
Ive Per Cur, Infant may'wave his' Demurrer at' 
| another Day, afrer he hath Demnrred, and 
plead-to Iſae ; but - chis ought to be in ths 
ſame Terni'; and agreed, that the Tafant ſhall 
be chargable with the Rene; ? - ” 
As for the Law in Ations againſt fink 
for Neceſſiries, Vid. infra tit. Contrats. 
Infant'not One under the Age of 24 years 'thall net 
charged as be charged as Bayliff - or Receiver" to any 
Baylif, or man; becauſe by intendment of Law, 'be- 
ERIE. fg his Full age, he has fiot sKill or abilityto 
raiſe or make any-Improvement of Lands 
Goads'or Qhattels, 1 I»ſt.17%. 
Audita [f a Statute is acknowledged to two, 
Qu-rels whereof 'ohe is an Infant, and they make 1 
agaicſt Defeaſance, and after ſue Execation againſt 
mom's it, the Audits Querela ſhall be brought 2paink 
has. them both : For «doth not appear within 
3 che Deedchat he is an Infant, (alfo the Deed 
of the Infant-is not void) and d bemors 
: he wil _— ir, 4.5 mY 2b 
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CHAP. VIL 
Of Fines. levied by Infants. 

iſhere Infant ſhall be bound by s Fine, & & con” 

tra. Diverſity between Matters of Record done 

or ſuffered by an Irifant, and Matters in Fa@. 

How and in what manntr , and when be ſhall 

avoid & Fine. ' Of bu Declaration of Uſes 

wpon a. Fine, where good and where not. Where 

the Heir ſhall avoid the Fine for the ;Nonage 

of the 'Anceſtor,or not. Infant Levies a Fine 

tothe King ; Quid operatur. Where Infant 

ſhall be bound by Fine and Non-claim, or not ; 

and bow the Frue years | ſhall be accounted. 

What att ſhall bar an Infant from Reverſing a 

Fine during Nonage-. Where tbe Infants Heir 

mayi\Reverſe a Fine after his Death. Of a 

' Fine "being Reverſed for the Nonape of the 

| Wife, and whether the Coniſee ſhall retain it 

during the Coverture, Of Commiſſioners ta- 

ting a Fine of an Infant , how puniſhable or 

wot. What att or thing ſhall bar an Infant to 

Reverſe a Fine. | The manner of reverſing a 

' Fine by «a Feme Covert within Age. How 

i ſhall be done, "when Infant and one of full 

Age joyn in a Fine; and the Operation of Law 

thereon.The Husband not admitted to diſayow 

the Guardian aſſigned for his Wife in Error, 

10 Reverſe @ Fine. Quzre, if he can releaſe 

the Error ; And what is to be done if tbe Huſ- 

band will not ſuffer Proceedings in a Writ of 

Error, 


> ITT is agreed by all, that where an Infant 
Levies a Fine it ſhall bind him, (that is, 

ul it be judicially Reverſed ;) and as to the 

F 4 reaſon 
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Reaſonwby reaſon and manner of their being ſo bound, 
Infant 's  tho' they have a natural Diſability, my Lord 
bis Fine Hobart's Notion is very fine: * The Reafon 
"© *(faith he) why Infants are bound: by their 
© Fines, is not becauſe the Law binds ſugh 
* perſons; but becauſe: the -Law finds them 
* perſons nat ſo diſabled, neither does it ad. 
* mit the averment of fuch Difability ,- for 
* that-it.is- certified by the indiſputable Credit 
© of the Judge , that: they were perfe& and 
* able. perſons: And+fo here is a Law of Po- 
* licy, . that doth not-cancel the Law of Nx 
* ture,. but doth only. bound  it*+in: point of 
*Form-and Circumſtance, it being better to 
* admit.a Miſchief in particular;even againſt 
*the Law of Nature, than an Inconvenience 
*in generals} and it is. not' the Law'of- Na 
*ture to..admic any. improbable: Surmiſ Wof 
* againſt authentick Record or Evidence. th 
Tine by In- 50 that:a Fine Levied by an-[ntant is no w 
tane not void, but voidable. But an Infant ſhall na WB 
void, but. he received to aver. that he-was within Age; WC: 
voidadle. for this would be againſt the Record of the br 


No aver- | 
ment, that Court, m 


he was To this purpoſe is the known diverſity be Wſp 
within age- tween Matters of Record done or ſuffered W a 
Diverlty by anInfant,and Matter ey fait :»For-Matter 
Mates of £7 fait he ſhall avoid either within Age , oF 
Record  Atfull Age; but Matters of Record, as Stz Þ ul 
done or tutes-Merchant and of the Staple,  Recogni lit 
faffered by .z ances «acknowledged by him, and Fine h: 
—_— levied by him, and Recovery againſt him by Þ fþ 
fair, - default in Real Actions (ſaving in Dower) Far 
#7 muſt be avo:ded by him ; (that is to ſay) BB 

Statutes and other Obligations on Recor tl Ti 
6 De SEE Audit 
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and therefore the Nonage of the: party to 


avoid the fame, ſhall be tryed by the inſpe- The reafon, 
Aion of the Judges, and not by the Country ; of Inſpe-'<; 
and becauſe his Nonage mult be eryed by Sion. 


Inſpe&tion, this cannot be done after his full 


Age: 

ond lo is Moor, fo. 75. Worley*s Caſe : Tf- 
Infant acknowledges a Recognizance/, 'or 
levy a Fine, he ſhall] not.have Andira Querela 
nor a Writ of Error at his full Age, unleſs he 
Reverſe it during his Minority ; for whenche 
is of full Age, the Court cannor judge by 
Inſpetion of what age he was at: the time 
of the Coniſance ;z*and by his Surmiſe only, 
the Law will not ſuffer that to be Reverſed, 
which was ſo ſolemnly and lawflilly 'done. 
But if heftill continue within Age, fo'as the 
Court may compare the Time of. the Action 
brought with the time of the Acknowledg- 
ment, if they judge him within age-by In- 
Ipetion, they will Reverſe the Fine; and ſo 
allo the Statute, Mo: fo.95. HWorley's Caſe. 

'And there's not any means to Reverſe a 
Fine, but by Inſpe&tion;'(and therefore” its 
uſual at this day to: take a-Fine of Infants a 
little before their tull Age, for that then they 
have not any time to Reverſe it) -but'by In- 
lpection the Court, may inform themſelves, 
and by. other Teſtimonies alſo, 1 Bulfr.206. 
Butts. and 7enning's Caſe. Vide infra tituls 


Trial, 
Now 


\udits Querela, and the Fine and Recovery Whar void 
by Wrie of Error, during his Minority. And able by 

the Reaſon thereof is, becauſe they are Ju- 0 | 
dicial as, and taken by a Court or /Judge; ang when. *: 
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Fine way — Now if the Age be inſpected by the Judgy, 
EE and it be Recorded that he-is within age; 
—_ oy albeit he come of Full age before the Re 
recorded Verſal, yet may it be Reverſed after his Full. 


that he 
was within 


age. 

He muſt be 
anſpetted 
to Reverſe 
uJudgment, 


Error* 


brought 

to Reverſe 
2 Fine du- 
ring Infan- 


cy and 


pleading,” 


age , as is Kechwicbe's Cale, cited 1 Inf 
380-6, 

And as it is in the Caſe of a Fine, ſo ith 
in a Judgment. If the Infant bring a' Writ i 
of Error to Reverſe a Judgment againſt hin 
in an Attion of Debt , becauſe he then wg 
and ſtill is aft Enfant. In this caſe he muſt; 
inſpected: by the Court. n 

As to Error brought to Reverſe a Fine dy 
ring Infancy, the Infancy was afligned, and 
here. ſhe was inſpe&ed, 5. e. in B. R. and 
Sore facias againſt the Defendant he plead 
in nllo efterratum,and the Fine was Reverſed. 
Now. it is not uſual'to reply in nullo eſt err 
tum, but to leave it to the Court, Mich. 
Car.2.B.R,Oakower?s Caſe. | 

By Heles, If - Error be well afligned in Fad, 
In nulloeft:erraturn confeſleth it ; but if it be 
Matrec'in Law, there muſt be a Demurrer, 
and in, nulloeſt erratum is ill, Butif the Error; 
in Fact-benot well afligned, (as that in Fat 
he did not.appear at fuch'a Day, which being 
againſt che Record,is not well afligned) and J;: 
ſo: not confelſed : But this Matter of Fa& 
"Ws well aſhgned , the Fine was Rever- |}; 
ed..': - Bs 
The 'bringing a: Writ of Error to Reverk Þ;, 
a Fine by Infant during his Nonage, is not 
ſuficient;:'but the Fine by Judgment in che 
Writ of Error muſt. be Reverſed during: hi 
Nonage, Godb.120. 1 Inſt.380, . 

| 
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If the Infant dye before. the Revetrfat;, his 
irſhall be bound by it, and hecannor Re- 
refſe it; bectule this: ought 'to be by Tnfpe- 
tion , which cannot 'be 'wheh he t5-dead, 
ach, p.Y04. po pt 


2 3 


<> 


I» = 


a 


LEST 


{not being avoidable bur by Error dtrrin 


ts not avoided by Evidence of Miſdemeanor. 
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f the Fine be not Reverſed during the V 
ty of the Heir , the Fine is unavoidable in 
n Law, and the Heirs of the' Infant have 
ot any Remedy by the Law to reverſe it ; 
ecaule it muſt be tryed by” inſpe&ion of his 
Perfon, - 11% ! » TTISEH 


> - = = 
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asto Matters of Record; thar is, between 
Satute,&c.and a Decd inrolled;for he may 
woid-a Decd inrolled at his Full ags:' For'in 
his caſe nothing paſſech by the Inrolment, 
but all by che Deed before; 2 In#.67 3. 
Now the Law which 'allows the Fine le- 
ned by the Infant, allows him likewiſe to 
declare the Uſes by his Deed, as being a part 
df ths Operation of the Fine; and this De- 
ration ſhall bind fo long as the Fine re- 
mains in force; So of a 'man of Now [ane 
memorie, 2. Rep. 58. Beckwith's Cale, 1 Roll, Rep. 
139. Spreng and Sir 7ulias Czſar. 
And it an Infant Levy a Fine , and de- 
F cares the Uſes when he comes of Full age 
(the 


3 Þ = 7 & a” 


SÞ.,n> 


S9 by Hales, in Parker and Primate”s Cafe, 
27-Cari2.B.R: a Fines levied by Infant, and: 
he lived to Full age, it is' uhavoidable;; and. 
f the dye within age, it is alſo uhavoidabk . 


S015 Co.12.Rep. Ann Hunrate's Cale Ni. Fine muſt 


- Fur thefe is another diverſity to be' obſer- 


7s 


Infant die 
before the 
Reverſal, 

his Heirs 

are bound 
by ir. 


her Minority , and till the Fine be Reverſed, 


£7 © be reverſed 
no” during 


Minority, 


Difference 

| between a 
Statute and 
2 Deed 
inrolled. 


Infants de- 
claring 
Uſes upon 
a Fine, © 
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{the Fine not being . Reverſed ), he ſhally 


bound. by, the Deed that: leads the Ules o F 
the Fine, as well as by the Fine it lf. .: Follfl * 
they make but one, Aſſurance. | 6 

' But it has been queſtioned, When Infax b 
makes an Indenture. to deolare the Ulcer af} , 


ſubſequent Fine;; and after A. levies. anotha 

Fine generally, whether he may avoid: it 

I conceive its all but ane Affurance,.. and 

{ball bind, asin the other Caſe of a ſubſeque 
Declaration, Mod:Rep.25 2. 

At. Infant covenant by Indenture to Len 

a Fine, and that this ſhall be to: certain Ulk 

'and dies within age; the Limitation; of. th 

Uſes ſhall bind the Heir of the Infantyas we 

as the Infant himſelf, ſo-long as the,Fine co! 

cinues: not. Reverſed; 1. Roll.Rep.7 30. 

And ſo it was, Reſolved in,,.the Ste 

Chamber, That an Infant having levied 1 

Fine;,, may declare the Ules upon it ; an 

ſuch Declaration is good notwithſtanding hi 
Nonage, x Leon:1 59; ;. - | 

And Mr. Plowdes ' affirmed it: was fo ab 

judged in his own Caſe, by which he lt 

Landsof the yearly-value of 407. 
If Infant Levies a Fine to the King , an 
declares the Uſ:s of ic by his Deed: ; .it ſul 
Re bind him, Hob.2 24:1 . "+ 

Where 2 Now, where it-may be, Reverſed, by 

err z Heir after his Death, we muft know : It.tht 

by he Heir 1nfant is inſpeted and dies before the Fus 

of the In- is Reverſed ; yet after his Age adjudged and 
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fant, aſter recorded, his Heir in that caſe ſhall Reverk 
his death. the Fine for the Nonage of the Anceſtor, 
ut ſupra. Mo.84.4.Keckwith*s Calc. 
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As to the Infants being bound by the 
Fine of their Anceſtor ; tho? the Iſſue be 
an Infant , yet foraſmuch as he > privy; and 
out of all the Savings of 4 H. 7. he is bound 
by the Fine of his Anceſtor. 

But as to the Infants being bound by Fine 
and Non-claim, or not, the Caſe of Srowel 
and Zonch is a Leading Caſe. The Caſe was: 
 _Zouch difleiſed the Grandfather of Stowel, 
of Lands in Fee, and Levies a Fine with Pro- 
clamations, and St«wel the Grandfather lives 
three years after, and dies; Stowel his Grand- 
fon and Heir being then fix years old , who 
enters at his full Age. And the Queſtion 
was, Whether he ought not to have entred 
during the firſt Five years from the levying 
the Fine, part of which was attached in the 
Grandfather ; or whether he has time to 
Enter at his full Age? And it was Reſolved 
in the Exchequer-Chamber, That notwithſtand- 
ing his Infancy, yet he ought to have entred 
within the Five years after the Fine levied; 
which he not doing, but ſtaying till he came 
to Age, is barred by the Statute of 4 H.7.c.24. 
For the Exception is of ſuch Infants or per- 
ſons as had Right at the time of the Fine 
levied,and no others ; and Srowel the Grand- 
ſon had no Right at the time of the Fine le- 
vied; but the Grandfather had the Right then, 
againſt whom the Statute takes place:And the 
Heir within age is bound to purſue his Righc 
before his full age, becauſe he had no preſenc 
Right at the time of the Fine levied ; fo thar 
he ſhall not have a new 5 years after his full 
age, but the 5 years commenced in the gr” 
0 
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of Stowel the Grandfather ought to be cont 
nued without Interruption.By the firſt Saving, 
the Heirs ſhall beas general as the Saving,and 
ſhall comprehend Heirs within age. And j 
this Caſe the Grandſon is not within the y/ 
Saving, becauſe itis faving to others. Noy 
the word [Others] is excluſive of thoſe com: 
prized in the Exception. And Old Srowel hi 
Heirs were comprized in the firſt Saving, 
becauſe he had Right at the time of thy 
Fine ingrofſed, which Right is ſaved to hin 
and his Heirs upon Condition, that they pur 
ſue their Right within five years, which wsz 
not done: And by the word [ Priermen] 
$rowel the Grandſon had no Right firſt came 
to him ,. for any Cauſe or Title ,” before the 
Fine levied, as the Law-makers intended it: 
For they intended a Special Cauſe, which 
was the Cauſe Efficient to have the Right, 
and ſuch Right was not in any other , but 
firſt in him; and the Diſſeiſin which ws 
before the Fine, was'no Matter or Cauſe to 
make Srowel to have the Right. For if the 
Difſſeiſin had not been, he had had the Right 
and Polleflion by diſcent. And the Reaſon 
why Walſh changed his mind , who was of 
the contrary Opinion at firt, is to our pur- 
poſe; for that the' At which had limited 
the Time , had made a Condition to the 
Right of Stowel the Grandſon, (viz.) That 
he ought to purſue his Claim within che five 
years attached firſt in the Grandfater ; of 
which his Nonage ſhall not diſcharge him 
no more, than'it a man make a Feoftment 


in Fee upon Condition on the part of the 
Feoffzs 


nw > wm, . «© AS ca. ty 


t 


—— CFrSE5S OTO=5gs 3 yFHnHzsz 


—_n—.. © > in Rf > = & — 2" TT RN Ma @&. = G#2..29 w* 


LY 


=== = oe © & = 


— 


— 
cv 


= 2,0 = 


The Jnfants Lawyer. 


feoffee and his Heirsto be performed; if the 


Feoffee dies, his Heir within age, he is bound 
to perform the Condition during his Non- 
age, as well as it he had been of full Age. 
And this Conſtruction was made in this Cale, 
for the quieting and repoſe of mens Eſtates, 
which Univerſal Benefic the Law prefers be. 
fore the priviledge of Infancy ; which tho* 
it may in ſome few Caſes be a prejudice to 
the Infant, yet the other is more to be fa- 
voured, Plowd. 354. Zouch and Stowel, 

But in Dyer 133. Tenant in Tail, Remain- 
der in Fee to a Stranger; Tenant in Tail 
levies a Fine with Proclamations; he in the 
Remainder dies, his Heir within age, and 
sferwards Tenant in Tail dies withour Ifſue ; 
ſo asa Title to have a Formedon in Remain- 
der accrues to the Infant, who ſuffers five 
years to paſs after his Title accrued ; yet he 
may bring his Action after five years, becauſe 
the Stature of 4 H. 7. Of Fines, ſaves his 
Claim till of full age, and then he ſhall have 
tive years, Dyer 13 3. 

Bur in ſome Caſes an Infant may do ſuch 
ads as ſhall bar him to Reverſe a Fine du- 
ring his Non-age : As if Infant bring a Writ 
of Error to Jeverſe a Fine , levied by himſelf 
during his Nonage ; and is inſpeted by the 
Court and found within jage ; which is Re- 
corded by the Court, and afterwards (before 
the Fine Reverſed) he levies another Fine to 
another ; this ſhall bar him to have the Fine 
reverſed. But it was adjudged comra, be- 
uſe the ſecond Fine was nor pleaded, Mich. 
33 & 39 ELB.R, Hart's Caſe. 


It 


What ads 
ſhall bar 
an Infant 
from Re» 
veriing 2 
Fine du- 
ring his 
Non age. 


89 


Infant and 
one of full 
Age joyn 

in a Fine; 


how the 
Reverſal 


ſhall ope- 


Tate, 
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If Infant levy a Fine , and take bick; 
Eſtate in Life or in Tail by Render, heal jc 
not have a Writ of Error to adnul the Fin 
becauſe he himſelf is ſeiſed of the Land, ail 0 
ſo without remedy, 20. p.4.4-. E 

Infant levied a Fine, acknowledged befor 1 
the Chief Juſtice , and the Conilees woul 
not demand the Fine to be Ingroſled untill; 
full age: And now the Infant comes wit 
the Note of the Coniſance , and prays. thu 
he may be admitted to a Writ of Error, ani 
to the Examination of his Age: And th 
Judges agreed to it, and made Entry of i, 
and by this they would fave the advantage 
him, Mo.189. 

I ſhall now conſider how the Law ftank 
when an Infant and one of full age joyn in! 
Fine, how the Reverſal of the Fine ſhall ops 
rate: And allo when Baron and Feme levy; 
Fine, and one is within age, and how th 
Coniſee ſhall detain or make Reſticut'o1, 

It is adjudged in the Caſe of one Erplif, 
cited in 1 Rep. Bredon's Caſe : Tenant fs 
Life, Remainder in Fee to an Infant ; the 
both joyn in a Fine, and they both bring 1 
Writ of Error : It ſhall be Reverſed as toth 
Infant, and ſtand good as the other, and the 
Coniſee ſhall have the Land for the Life 
the Tenanc for Life, Enghſo's Caſe 1 Rep. Br 
dons Caſe. Aliter,in the Caſe of Baron and Feme. 

And to this purpoſe is Pigot and Ruſſe!) 
Caſe: Leſſee for Life ; and he in Reverſion, 
joyn in a Fine to a Stranger, and he in Re 
verſion reyerſeth the Fine for Non-age. 
Two Points were adjudged : Firſt, T _ 
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hall-not enter for the Forfeiture, - becauſe ho 
joyned in the Fine and conſented to it. 
Scondly, He alone may bring his Writ 
of Error to Reverſe it, for its brought of an 
Error in Fact (wiz. )his Non-age, Cro.El.115, 
124. Pigot and Ruſſel, 
And fo it was adjudged in Pigoet and Ha- 
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I'7. 

if a Fine be levied by Baron and Feme, the 
Feme being within Age,and in Error brought 
the Fine is reverſed for the Non-age of the 
Wife, the Baron and Fewe ſhall have Reſti- 
tution preſently, and the Conilee ſhall not 
detain it during the Coverture ; for all the 
Eſtate palſeth from the Wife. Worſley and 
Charnock*s Cale, cited 2 Rep. 77. Lord Crom- 
vell's Caſe. | 

\ But this Caſe is more fully reported in 
i Leon, 114. And the Queſtion was, it the 
Fine ſhould be utterly reverſed, or ſhould be 
reverſed only as to hisWitfe, and ſhould ſtand 
good againſt the Husband ? And twogreat 
Preſidents were cited-, one contrary to the 
other. They that Argued , that the Fine 
ſhould be reverſed for the whole, cited Ely 
and Ford's Caſe, P. B. H.S. A Fine was 
kvied berween R. Ely Plaintiff, and N, Ford 
and Fane his Wife Deforceants , the Wite 
being within age ; and Judgment was given 
quod Finis pred” adnulletur and pro nullo peni- 


ts babeatur , and that the Baron and Feme 
G ſhould 
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: *  Twoln 
rington's Caſe; and Its there agreed, That if fants levy 


ewo Infants levy a Fine,they may ſue ſeveral a Fine,how 
Writs of Error » Or joyn 1n one Writ; but reverſable. 
they ought to afſign Errors ſeverally,i Leon. 


Fine by 
Baron and 
Feme, the 
Feme being 
within age, 
how revers 
ſed,vnd ths 
conle- 
QUENCE» 


The Huf. 
band not 
permitred 
to difavow 
rhc Guar- 
dian all;pne 
ed for his 
Wiſe. ro 
reverſe a 
Fine. 
Ouere,Of 
a Reicate 
by rhe 
Husband, 


The Infaiits Lawyer. = 
ſhould be reſtored; ahd thereupon a, Wi 
iſſued to , the Caſtos brevigm ,, to bring ith 


Conrt the Foot of the Fine, and it was pref 


Rntly cancelled in Court. _ | 

The other Preſident ciced contrary to tlik 
was 7 Eliz. Baron and Ferte levied a Fine, til 
Husband died the Wife being within apezthe 
Wife took anotherHusband,and they rg lh 
a Writ of Error, and the Wife by Infpe&ig 
was adjudged within age, and the Fine a 
Reverſed as to her and her Heirs only. Bt 


ol 


Li p 


indeed the ſecond Husband was a Strangali 


to the Fine, and fo it might em abſird 

reverſe it as to him: Bur in the Prindlh; 
Cafe ir was adjudged, that the Fine ſhoilf 
be reverſed as to both ; for'the whole-Eftax 
moved from the Wiſe ,* and al!l paſſech ou 
of her; and Judgment was given quod Fit 
prid* reverſetur. And by Gawdy: We ct 
not by this Reverſal make the Conifſee t 
have a particular Eſtate, ducing the Lifee 
the Wife. 1ded penitus reverſetur. 1 Leon 11 

Worſicy and Charnock. - 


A Feme Covert Infant levied a Fine, 4 
her Friends got a Writ of Error '1n her ant 
her Husband's Name ; yet the Court woll 


not ſuffer her Husband to relzafe ; by Twi 


den, © But by Hales : T' catinot fee how th 


can be avoided ; bur(he' ſaid) he had know | 
11 fuch caſz, that the Court would nat perf" 


mit the Husband to diſown the Guardian 
which chey admitted for his Wife , 1 Yer. 
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| A Feme Covert levied a Fine within age ; Full age of 


ke was inſpeQed' by the Court,and adjudged ? *** 
"Ewichin age; whereupon a Scire facias ilſued Cn 
eo the Terr-tenants, who pleaded ſhe was of tryed by a 
ll age at the time of the Fine levied. Jury,and 
Jpon which Plea Iflue was joyned , and a ill. 
"Trial had at the Afizes, and a Verdi& for 
"the Plaintiff, who came into Court,and now 
wayed Judgment. Per Glyn, The Court is 
"Wo judge of her Infancy, and not the Jury ; 
Wnd tho the proceedings are not duly, yet 
"Whey do no-hurt. And the Fine was reverſed, 
Siles 492. Vidian and Fletcher. 
Vide Trial infrg. 


"Of Commiſſioners taking a Fine of an Infant. 


If Commiſſioners do rake a Fine of an 


nfant, yet the Court will not fer it aſide. 
Mt was Herbert Parroi?s Caſe. A Femme Covert The Fins 
his Wife ) at 20 years of age Levied a Fine nor to be 


fore Commiſſioners in the Country , and {< alide- 


Whe Wife dies without Iflue ; ſhe had ſetled 
ſoc Eſtate upon her and her Husband , and 
"WF Heirs of their two Bodies, The Courr 
w moved to let it alide ; bur they agreed 
y could not meddle with it : But if the Wha is to 
had been alive, and under age, they be cone, if 
wh bght bring her in by Habeas Corpus and in- MeHet 
1-4 her,and ſer alidethe Fine upon Motion 3 i 
Wy | perhaps the Husband would not futter proceedings 
+ @* bringing or proceedings in a Writ of in a Wric 
Ww#. And the Commiſſioners in this caſe of Error. 
re not fined, becauſe they could not dil- 
Mm whether ſhe was of age by the View, 
2 v2 


M 4 

x 
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- 
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Commil- 
fioners, in 
what caſes 
Ancadle. 
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ſhe being 20 years of age; but if ithad be 
apparent by InſpeRion that. ſhe was with 
age, then they ought to have been fin 
2 _ pag. 30. Perrot's Cale, Med. |} 
2.46. 
"To this purpoſe is a Notable Caſe in Ci 
12 Rep. Anne Hungate”'s Caſe in the $ 
Chamber ;- and in that Caſe, foraſmuch as 
corruption and circumvention was pron 
in the Commiſlioners, the Fine ſtood god 
and ic was not_ there apparent to the Can 
miflioners that he was within age,he wanti 
but fix Weeks of his age : Bur if the Ca 
miſhoners had had knowledge he had be 
within age, it had been a Miſdemeanor! 
them. 

And ſo was Cavendiſh*s Caſe, cited ther 
The Commiſiioners did perfecly know t! 
the Feme Covert , who levied the Fine, \ 
within age; and for this Cauſe every a 
of them was fined. 'But the Fine ſtood god 
and not reverſed, 12 Rep. 122. Anne H 
gate's Caſe, & 1 Roll. Rep. 113, me 
Caſe. 

I: was the Opinion of C:ke, in 2 Bro 
271, If Commiſltoners by force of a D 
mus poteſtatem take a Fine of an Infant 
they are fineable and raniomable tothe v 
of the Lands. 

Bur in Requiſi?s Caſe 2 Bulſtr. 320. 
For 84.0. the Court was more tayourad 
to the Committioners, and to the Infan 
Requiſh, of whom the Fine was taken, was 
Intant of the age of cwenty years and thr 


Quarters : The Commiſſioners had no N 
ti 
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The Jnfants Lawyer, 
tice that he was within age, and by inſpe- 
\Mion they could not perceive. Per Cur. in 
Camera-Stel, This was a Fault in them , 
but. not a Crime ; and they were not pu- 
niſhed. Requiſh upon Proof made by the 
Church-Book, was adjudged within age , 
and the Fine was avoided ; and the Court 
ex aſſenſu partium did take upon them the 
ſetting and diſpoſing of his Lands in fuch 
manner as he ſhould not ſell ;them, but to 
his youngeſt Brother ; becauſe of his Sim- 
W plicity, 2 Bulfr.320. &* Moor $44. Requiſh's 
i Cale. 
"WY And becauſe this is a Matter of great 
Bf weight, (wiz.) the paſſing of Lands away 
lf by a Fine, many times to the ſubverſion and 
alienation of fair Eſtates , trom ancient Fa- 
milies; and yet the ſolempnity of a Fine 
is ſo great, that I ſhall cite one caſe more, 
which is in Dyer 220. b. Carel's Caſe; but 
more fully reported in C, 12 Rep, 124. 
A Feme Covert , of the Age of Nineteen 
years, acknowledged a Fine before Com- 
miflioners (ſeveral Judges being in Town, 
who might have Examined her.) She died 
on Friday in Ea#ter-Week; but the Fine and 
ueens-Silver was Entred as of laſt Term, 
(viz.) Hillary, four Days before the Death 
of the Wife ; 'and the Orignal Writ of Co- 
venant bore Dare the 15th of Fanuary, Re- 
tornable Craſ#. Purificat', and the Dedimus 
f ptefFatem the 18:h Day of Fanuary, 12 Rep. 
J 124.Carry/s Caſe. 
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In Dyer ie ſeems , That the ingrofling thi 
Fine was ſtopt for undue Means in gaini 
jr : But in the 12th Report, before the Judpy 
in the Star-Chamber, the Husband, who per. 
ſuaded the Wife, was not puniſhed, tho? he 
knew his Wife was within Age. And 
Cor. the ſaid Fineis good, and orderly Sue 
out, and available and effeftual in the Lay, 
Dyer 220, | 
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CHAP. VIII. 
mmon Recovery, and other Matters 


Of Common get 
"of Record ſuffered by Infants. 


Infants permitted to ſuffer Recoveries by the Court. 
And the Reaſons thereof. The manner ef poſ 
by 


fg ſuch Recoveries. Recovery. ſuffere 
nfant of 4. years of Age. If Infant appear 
by his Guardian and ſuffer a Common Reco- 
wery, it cannot be reverſed for Error. But 
if in ſuch a Caſe he appear by Attorney , it 
may be reverſed after his full Age, and why. 
And if he appear in perſon it may be reverſed 
within Age, but not after full Age, and why. 
Difference where Tnfant comes 'in on | ſmgle 
Voucher, and where on double Voucher, Re- 
covery by Tnfant in perſon, may be avoided 
in Error before fall Age, but at full Age be 
cannot avoid it by Entry. Tudgments in Courts 
not to be ſubverted by matters in pais. If 
Infant ſuffer « Recovery by Attorney, be in 
remainder may Vouch it for Errorcand why. 
The appearance by a Feme Covert wirhm 
Age in a Recovery by Attorney is Error, 
Regula as to Baron and Feme, as inreſpe# 
of the Inheritance 'of the Wife , being im- 
peached by the Husband. Difference between 
Matters of Record, and Matters of ' Fait as 
#0 their being void, or woidable for Infancy,and 
bow and ivhben to be avoided. Infants ſhall avoid 
Matters in Fait within Age, or at full Age. 
Statutes and Recogniz.ances are avoided by 
Audica Querela. Fines , ' Recoveries and 
Tudements are avoided by Error, By Au- 
G 4 dita 
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dita Querela 4during Minority. Audita Que. 
rela = broug bt Fj B. C. or inB.R. IJ 
Quer. by Infant,to Cancel a Recognizance hoy 
to be brought, In Audita Querela, Fade. 
went was reverſed for Error in Proceedingy, 
no new Audita Querela lies at ful Age, 
and the Reaſon. Re-inſpeion not of force, 
but in the ſame Court where the firi# inſe. MR 
&ion was. Audita Querela lies upon Fude. Wtt 
ment againſt Infant-Bail upon. a Recogni. Mp: 
wance. If the Recognizance is avoided by Mc: 
Audita Querela , , IF na: upon ut 11 4 Mp: 
woided alſo. Infant cannot enter into & Re. IC 
cognizance to diſcharge himſelf of Executun, Þw 
Gademient by default cannot be avoided by 

Infant at his full Age. Infant confeſſeth « KV 
Tudgmenty how to be avoided; who ſhall tals (it 
advantage of Infancy. ar 


A NlInfant may ſuffer a Common Reco- ſſl 
{A very at the diſcretion of the Court, B 
3s is. reſolved in Mountjoy Blunt's Caſe , be Pt 
fore the Lord Chief Juſtice Hobarr, it being £ 
adjudged convenient .by himſelf (he being 
at the Age of 10 years) and. his Truſtees; £t 
and divers Preſidents: are there cited of the Fall 
like nature, Hob. 196, 197. | he 
| So: was the Caſe in 2 Leon 211. In Co- ſt 
venant- for: further aſſurance, it was devi- $ 
ſed, that for further aſſurance and cutting © 
off a- Remainder, a Common Recovery [| 6: 
ſhould be futtered, in which an Infant ſhould bre 
be Tenant to the Precipe, and ſhould Vouch N 
.the Vendor; and becauſe the Recovery was £# 
intended to be to the uſ2 of the Infant i . 
is Us 
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his Heirs, it was prayed, That ſuch a Reca- 
ery might be received and allowed. At the 
rf the Juſtices were doubtful what to do ; 
but at laſt upon Afﬀidavie made, that the 
Gid intended Recovery was to the uſe of the 
Infant, and upon appearance of a good and 
ſufficient Guardian for the Infant in the 
- ERecovery, who was of Ability to anſwer to 
the Infant, if he ſhould be deceived in the 
palſing the Recovery, the Recovery was re- 
czived and allowed. And as tothe manner of 
paſſing ſuch Recoveries, __—_ Cale, in 
Cro, Eliz. p. 4.7 1+ ſpeaks fully. The Caſe 
was: I Leon.211. 

Tenant in Tail in conſideration of - ths 
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and after to the uſe of his eldeſt Son for Life, 
and after to the uſe of the firſt Son of his 
eldeſt Son in Tail; the Grandfather after- 
wards would fell part of the Land, and the 
Purchaſer would not take any aſſurance, un- 
kſs the Infant who was but 4 years of Ape 


4 


oo wwbizry Ty: © 


8 


The man- 


Marriage of his eldeſt Son, Covenanted to ner of pa. 
fanſt ſeiſed to the uſe of himſelf for Life, fing fuch 


Recoyerics, 


would ſuffer a Common Recovery: And yet Recovery 
t was conceived that that Covenant did not ſuffered by 
aer any Eſtate ; bur to ſatisfie the Purchaſer, !nfanc of 


be prayed a Guardian might be allowed to # _ of 


the Infant, that a Recovery might be ſutffer- 
againſt him as Vouchee, whereto the 
Court agreed ; and therefore admitted a 
Gentlemen there preſent (the Infant being 
brought into Court) to be Guardian for him, 
and then a Recovery was had of that Land 
a the Bar, wherein the Infant was vouched, 
ad he by his Guardian appeared and youch- 
id the common Vouchee. It 
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If Infant 


appear by 


his Guar- 
dian and 


ſuffer a Re- 
covery, it 
cannot be 


reverſed 


for Error. 


If infant 
appeared 


by Attor. 


ney and 
ſuffers a 


common 


Recovery, 
It may be 


reverſed 
after his 
full Age, 


and why. 
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It was a great Queſtion in Raby and Roj 
ſows, Sid. 521. Whether, when an Iafa 
fuffers a Common Recovery in perſon; 
may avoid it, for Error after his ' full 'Ag 
For it was agreed, That if Infant appea 
his Guardian), and ſuffers a Common Reg 
very, that this is good, and ſhall not be rex 
ſed for Error, according to the Lord Ng 
pert*s Cale, Cr. Car. 301. Hob. 196. For & 
Judgment is not given upon detaulc of t 
Infant, but upon departure of the Voucks 
in deſpight of the Court. So that Mary bo 
tingron's Caſe ſeems in this point not tok 
Law, tho? the Report in Rolls ſeems to © 
found ic felf, Cr. Car. 3ol. 1 Rolls Abr.7; 
Lord Newport*s Caſe. 

It the' Infant appears by Attorney a 
ſufters a common Recovery, It was a 
in Raby and Robinſon's Caſe, That chis 
be reverſed for Error after his full Age, | 
caule it ſhall be tried per pais, Whether th 
Warrant 'of Attorney was made by hi 
when he was an [nfant, and ſo is Ayler's Cl 
Stiles 246. And this is the true Reaſon ul 
Judgment ſo obtained againſt Infants, ms 
be reverſed after their full Age, ( ſilica) 
cauſe the Tryal is there not by inſpedik 
but by pais. Tho? in ſuch caſe jc is wort 
for the Purchaſers , than a Fine levie 
by an Infant; for 4o years after this it mi 
be alledged tor Error, that he that gavetik 
Warrant of Attorney was an Infant, 2K 
40. Stiles 246. Aylet's Cale, Cr. Eliz, 56 
Aloor 46. 1 Inſt. 350. 
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| But now where the Infant appears in pgr- But if he 
ſon and cannot be Tryed but by Inſpe&ion, "Pe" 
che party being at full Age, the Tryal fails, ©..." ©. 
and therefore it was reſolved, that this can- reve ca 
not bes aſſigned for Error, becauſe he ought after toll 
to be Tryed by lnſpecion ; and it is no 48% and 
reater a miſchief than if a Fine had been 7: 
evied by Infant, that after his full Ape it 
is unavoidable. 

The principal Caſe of Rgeby and Robinſon 
was this : Error was brought of a Common 
Recovery on a Writ of Entry, by Precipe 

ainſt R, of Lands in G. who vouched E. 

e Plaintiff in the Writ of Error, who en- 
95 ters in the Warranty and voucheth H, and 

ſo a Recovery palled, G. being an Infant. 

all And ſo was Dercy and Feckſon's Cale : 

FF Error was brought of a Recovery againſt a 
mall Feme Infant who appeared by Attorney. 
by And it was adjudged, That it being by At ,_..- 
torney ſhe might Revere it, but contra if it rere 16. 
had been in perſon. * Inthe caſe of Raby and fant comes 
Robinſon there was a diſtinction ſtarted;where in on fngle 
the Infant comes in upon ſingle Voucher Voucher, 
that ſhall bind him , becauſe he comes in I. 
)b upon the Warranty of his Angeſtor ; bur if \;. 
atom an Infant come in upon double Voucher, + Recovery 
york that ſhall not higd him, becauſe he comes by lofanc 
evi 1n.upon his own Warranty, but this differ- CD 


maſſ ence was notallawed. ape 
| | voided 1n 


ety { But Note, Tho" ſuch Recoyery wherein £r:or be. 
2 KY Infant Vouchee comes in propria perſons (and fore full 
564 not by Accorney or Guardian) does not bind Age, bur 
him, bat chat he may avoid ic in.a Writ of ** fu! age 
bY Error, for that itis Error in Law ; yet at his 


he cannot 
avoid it by 
Entry. 
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full age he may not enter into the Land an( 
avoid it by his Entry, before he has reverſti 
by a Writ of Error ; becauſe he himſelf j 


privy to the Judgment, and may not reverk 


it by ſuch means. For Judgments are not to 
Judgmgns, be ſubverted by Matters en pais , withou 


not to be / 
ſubvexrtes Matter of Record; as Recognizance or Fin 


by Mancrs by an Infant, nor any Judgment in other 
en por. Action given againſt Infant , where he az 
pears by Attorney , and not by Guardian, 
23 Rol. Abr.7 4.2. Aylet's Cale, 
If Infant If Tenant in Tail within age is Vouchd 
ſoffera who appears by his Attorney, he in Rk 
Recore'y mainder may affign this for Error; for th 
by _ he is privy to the Judgment in regard of hi 
= 21> Intereſt, and the appearance by che Infan 
may vouch by Attorney is void, x Rol. Abr. 755. Hollal 
ir for Er- and Lee. 
oi ' The Appearance by a Feme Covert (in: 
heveet Recovery) within age by Attorney, is Error 
by a Feme And tho” it may be Obje&ed, Thac the Hl 
Covert (in band is of full age , and therefore he my 
aRecorery) make Attorney for himfeli and his Wi, 
within zge the Law is not ſo: For the Rule of it is,Tha 
- = 7 the Husband cannot give away or loſe th 
Regwia,as Inheritance of his Wife ; but it muſt be give 
eo Baron or loſt by her ſelf, or her own a&; andf 
and Femt. qupht to appear by Guardian, notwithſtand 
ing the full age of the Husband, who is tolx 
joyned for conformity with her. But qu 
if it be void, or voidable, Sid. 32.2. Bridgm."; 
Holland and Fackſon. 
The Form of the Entry 'of the Suit, « 
of the defence by a Guardian in a Kecover) 
Vid. ſupra tit, Guardian. | 
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In the next place-I ſhall conſider of other 
Matters of Record, dons or ſuffered by In- 
fants, and where they are void or void- 
able; and if they are voidable, how to be 
avoided, and where. 

And as to this, take this Diverſity as a 
General Rule, as it is ſet down x Inſt. 380, 6. 
which 1s this : 

The difference is betwixt Matters of Re- 5g. 
cord done or ſuffered by Infants, and Matter berween 
en fait: For Matters en fait he ſhall avoid Marters of 
within age , or at full age; but Matters of Necord and 
Record, as Statutes Merchant and of the O—_— 

| . att. 

Staple, Recognizancesacknowledged or Fines jafanx than 
kvied by-him , Recovery againſt him by avoid Mac- 
default in all real Actions (except Dower) ters of faze 
muſt be avoided by himduring his Minority, %i*hio age, 
viz, Statutes by Audits Querela, and Fines ,,* —_ 
and Recoveries by Writ of Error; tor there - 5 
ic muſt be tryed by In{petion, 1 Inf. 380.6. Recogni- 


2 In(t.6 73+ Zances,&c. 
So is Mary Portington's Cale, 10 Rep, 43. If pee by 


Infant acknowledge a Statute or Recogni- 

zance, this is not void, but voidable by Au: —_— 
dita Querela during his Minority ; for in this coverics, 
caſe Judges may know by Inſpe&ion , whe- Judgmear 


ther he be within age, 10 Rep. 43. Portington®s - ry ee 


Caſe; x Nuerela 
H. was bound to F. in a Statuce Staple qwing bis 


of 6001. H. then being under the Age of Minority. 
21 years: H. at 23 years of age brings Au- 
dita Querela upon this matter. Burt per Cur. 


Nil capiat per breve ; for now he cannot be 


tryed by Inſpection, whether he be within 
age or not, And this is the Rule ; notwith- 
{tanding 


94 


The Jiifatits Lawyer. 
ſtanding in Fiizberbert it ſeems to the coy 
trary, 4 Alderſon 104 Hariſon and Wi 
[i 


eY. 
Iafatit may have. Audits Querela upon 1 
Statute Staple, notwithſtanding the Statutsh 


' Hot Certified or Recorned into ahy One 


elſe the Certificate may not be Retorned 
after he comesof Age,and then he cannot bt 
aided, 1 Anterſ.22.8. 


Now thitt the Writ of Fudita Querela mil 


be ſued whilſt the liffatit is within age , ap 
pears by the words of the Writ: 


aJandnnes, 6. Qb £ vobis legitins 


conſtare potecit ipfirm T. Ec. tempoze re 
cognitidn's pd infra erarem ertitilſe $ 
adhuc eriſtere tune Audita Querela tpſiug 
T. in pmiſſſ# factatis fiert 95 de jure'f 
. Hp legem,Xc,fuerit facteny, 1 4nd 
1558. 


An Infant 'fhall avoid af Extent upon 4 


Statute of his Anceſtor by Audira Querela i; 


The Cafe was : 


A Feoffiment in Fee by Deed Indented, | 


rendring Rent, with a Clauſe of Diſtreſs, 
ahd after was bound in a Statute ; and the 
Day being incurred Execution was awarded 
ro the Conifee ; and upon the Extent rhe 
Sheriff retorned, That-the party 'was dead, 
and that he had extended the ſaid Rent, the 
Heir of che Coniſor being within age, be 
Cauſe the Renit was extended during his Non- 
age, brought Audita Querela, Per Dyer, The 
Writ is well-maintainable; for that there is 
an 


X a 4g , L 
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an Exceptish in. the Writ of Exter; yet if 

the Lands'are diſcetided to xn Trifafie, tharhs 

ſhall ſurceaſe to exrend, Molp.37. . 

Aulits Querela was broupfit th the Common ut 
Plas, for that the Cognizor Was within ige Quit/fs' 
arche Acknowledgment ; 4tid ic Wis 4djudg- well © 
etobe well broighe there, x Lton.303. and 9ovghe in 
ſojtis in the Kings-Bench, Cro. E1.308. te 

Infant enters ihto a Recognizance , and ug. Quer. 
brouphe Audita 'Querela within age in the by lofane 
Common Pleas, and ttpon InſpeQio was ad- to cancel a 
udged within 'A'ge, and a Seire fac awarded w——_ 
apainſt che Confſee ; arid upoh'one Ni} on- ,\e 
ly rerorhed , the Judgment was , That'the brovghr, 
Recoghizance' ſhould be catitelled, The'Co- 
tilee brought Error in the Kings Bench; for 
there *ought to be two Nzhils retorned : For TwoWhils 
wo Nibils amount to a 'Garniſhtfient,, and #n9vor ts 
vithour Garniſhment and Ojer of the Cohi. 3 Carmi 
ee, it ought not to be adjudged to be Can- 
elled; and it was reverſed for this 'Etror. 
hereupon the Coniſor, when he was at fall 
ape, brought another Andita Querela in the 
Ungs Bench, and ſhews how only {the fiftt 
Judgment was reverſed for Error in the Pro- 
xzedings, and not in the Principal Matter. 
he Coniſee hereupon Demurs. "OP Ie" 

Per Cur. Neer.Judg- 
1. The Audita Querela lies not ; for the mecnr was 
dpment of the Reverſal isgeneral, and nor mags 
br any ſpecial Cauſe ; bur the party ſhall be pn 
ltored co all that he loſt by the former cov 44d. 
udgment , and fo the Recogtiſahce fet Un 2ve-lics ar 


7” =>» 
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6 11/4 again, tull Age, 
og 2. "The and the 
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2. The Judgment of InſpeQion, tho? ith, 


Not but an Award, yet it is not of. force but j 


where it 
Was. 


Aud. Quer, 


lies upon 


Iofanc Bail, 
upon 2a Re- 
Cogni= 
TANCE, 


the ſame Court where the. Proof by Tef 
and Inſpe&tion was; and this ſhall not ca 
clude the Judges in the Kings Bench , but tl 
they ought to have a re-inſpe&ion , whid 
cannot be in this Caſe ; becauſe the Plainy - 
in the Audita Querela is of full age. 

And further, If in this Caſe upon the fi 
Judgment reverſed, the Coniſee being wittj 
age, had brought a new Audita Querd 
in the Common Pleas, he ought to be ney 
inſpeted, becauſe this is a new Origir 
and all the former proceedings are difloly 
by the reverſal of the Jadgment, Yelw. 8 
Randal and Wale, Winch.1o06: This Caſe cite 
and miſ-reported. 

But Audita Querela lies upon Judgmen 
againſt che Bail within Age on a Recogn 
Zance. The Caſe was: 4. was Bail for 
in debt broughe by 7. and 2M. was witli 
Age. Judgment paſled againſt S. and hed 
nat render his Body : And upon two Sa 
facias's and Nihil retorned againſt 24. (ti 
Infant Bail) Judgment was given againſt hin 
and he brought Audite Querela, becauſe i 
was within age. Williams Juſtice was again ;, 
it, and ſaid, He ought firſt ro have Error u;, : 
reverſe the Judgment; for during the Jud 
ment is in force, the Recognizance is affim 
ed. But, per Cur.then 4.is without remed 
and at great miſchief, it he may nor hai 
Audita Querela; for it may be the Judgmel 
had no Error in ir, and upon the Scire fac; 
M. the Bail could not have pleaded | 

Infancy 
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'Winfancy 3 for this Suit goes in affirmance of If the Re- 
he Recognizance, and demands execution <v8nizance 
ff it, bue yet the Error of the Infancy re- ger = 
mains ; and here, by the Audita _ the Hows. 
WRecognizance being avoided for Infancy by vpon ic is 
lnſpetion, the Judgment npon it is avoided avoided 
alſo, Yelw.i55. Markam and Turner. alſo. 
8 Infant being in Execution upon Condems Infant can- 
nation in Debt, brought a Writ of Error ; ot enter 
his Father and his Brother were his Bail, #99 © Re-. 
"Pr Cur. They two ſhall only cnter into the MErones 
Recognizance, that the Infant ſhall appear ; jim J 
and yet if the Judgment be affirmed ; that Execucion. 
Mthey ſhall pay the Money, and not that they 
%F ſhall render the Body of che Intant again to 
"T Priſon ; for when once he is diſcharged of 
the Execution, he ſhall never be in Execution 
again, 3 Leon. p.113. Tucker and Norton. 
mT Judgment by Default cannot be avoided 
'Y by him at full Age; tor the Reverence due 
to Records; and the ſame Ground is laid 
"M9 Rep. 30.6. Bur, | 
OY Judgment by Default in a Formedon againſt Judgment 
Yn [nfant in B.R. was reverſed by [nſpection, *y 4<favlc 
cannot be 
Paſch.6 H.8.Rot.2.2. avoided by 
Y If a Judge takes a Recognizance of an jant at 
Infant; or Infant levies a Fine there, becauſe full age. 
tis an act Judicial, there the Infant muſt re- 
oF verſe it during Non-age ; but where it is not 
tryed by InſpeRion , there. it may be tryed 
i his deathy or at any time, being Mattec 
It /air. 
Formedon brought againſt Infant in B. C. 
and he confeſſeth the Aion, and he brought 
Ercor in B. R. after which he comes of tull 
wo] H Age ; 
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Age ; becauſe his Confeffion was made Judi. 
cially, and recorded by the Court upon hi 
appearance, it ought to be reverſed duri 
his Non-age: But if it were on Default, he 
may reverſe it, becauſe he never came inty 
Court by reaſon of the Default, fo as the 
| Court may view him, Palm. 247. Darcy and 
Fackſon. 
Infant con-" Asto Infants entring into Judgments, and 
teſſetha avoiding them, he ſhall nor have Awdita Qu 
Judgment ; ye/z, The Caſe was: 
— Randal had' married the Daughter « 
' Tuſtice Clench; he being an Infant, confeſt 
judgment in Ation of Debt brought againl 
him in 'B. R. and now he brought Auin, 
Querela during his Non-age. Per Car. It lis 
not in this Court, as'it ſhould upon a Statur 
or Recognizance ( becauſe he never 'ws 
Viewed,) but the party ſhall have Error; 
but not in B.R. but in the Exchequer Chambe, 
by - Statute of 27 Eliz, Mo. 4.60. Randal 
Cale. 


VVhs ſhall take advantage of Infancy. 


He in Remainder may aflign the Infancy 
of Tenant in Tail, for Error ; for tho' they 
in Remainder are not Privies in Blood not 
Eſtate, yet they are parties to the Recon, 
and that is ſufficient, 

The Rule in 1hittingham8Cale 8 Rep. 
T hat none ſhall take advantage of Infancy, 
but Privies in Blood. Bur this Rule admus 
of Exception. R 
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If two Joyntenants, Infants, make a Feoff- 
ment, the one dies, the other ſhall avoid the 
whole by Entry (tho? not by Action) for the 
Eſtare was joynt in Right, and the entire 
Right ſurvives. * ; 

Tenant in Tail within Age makes a Feoff- 
ment, and dies without liſue, the Donor may 
enter, and good reaſon ; for the Feoffment 
of the Infant ſhall not put him to a Formedor 
by Diſcontinuance; and then if he ſhould 
not enter, he ſhould be without remedy. 
And the Opinion of Coke in 8 Rep. is denied 
for Law ; but the Lord by Eſcheat may nor 
enter for Infancy, Palm. 254. Darcy and 
Fackſon. 

If Infant appear in perſon, he ſhall be 
tryed by Inſpe&ion, and he only ſhall avoid 
it; but if he appear by Attorney, all perſons 
ſhall afſignthis for Error, and it ſhall be tryed 
ter Pais, Palm.247. 
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CHAP. IX. 
Of Comveyances and Specialties, 


Feoffment by Infants, what are woid or woid- 


able; and the time of avoiding ſuch Feoff- 
ment, His Heir ſball avoid it, tho' @ Special 
Heir. Baron, within Age, makes a Feoff- 
ment of the Wives Land, and dies ; ſhe ma) 
Enter , but the Entry of the Heir #s taken 
away by Corruption of Blood. Baron and 
Feme, within Ape, make a Feoffment , and 
Baron dies; what Remedy for the ſame. 
Two Joyntenants, within Age, make a Feof- 
ment in Fee, and one dies; Entry into the whale 
accrueth t9 the Survivor: But if one bad 
only made a Feoffment in Fee, the Right ſhall 
not ſurvive , and why. What Privies ſhall 
avoid a Feoffment of the Infant- Anceſtor, 
Bargain and Sale may be awoided by Entry 
at any time. The Nature of a Bargain and 
Sale Inrolled. Of Exchanges by Infants. 
What (hall be ſaid an Affirmance or an Agree- 
ment to an Exchange. Attornment by Infant 
good, and why. Infant ſhall be compelled to 
Attorn. How Infants are bound by Partition, 
or not. By what atts a woidable Partition ſhall 
be made good. Leaſes made by Infants woid- 
able: If without any Rent or Recompence 
void. Leaſe made by one foyntenant within 
Ape, who dies, is void, and the other ſhall 
avoid it. Leaſe made by Infant , to try « 
Title, word. Ne granta pas, where 4 goo 
Fleas 
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Plea. Where Infants Leaſe is void for want 
of Privity ; but bis Confirmation ſhall be good. 
The attual, Surrender of an Intereſſe termini 
by an Infant is woid. His Surrender by ac- 
ceptance of 2.4 Leaſe i void.Copybolds granted 
by Infants good, and why. Infor Surrenders 
bis Copybold Land , he may enter at bis full 
Age. Releaſe by Infant , how woid or not. 
What Obligations by Infants are woidable , 
and what void. How Infant bound by Cove- 
nant, or not. Of Conwveyances, Leaſes, Bonds, 
Oc. made to Infant. Infant may purchaſe. 

, Grant to 4 reputed Son, good ; but not to an 
illegitimate Ihe before birth, Leaſe to an In- 
fant is woidable, and bow. 


N the next place 1 ſhall conſider of Mat- 

ters ex fait done by an Infant,and how he 
{hall be bound by them or not, and whether 
they are void or voidable. And herein I 
ſhall firſt creat of ſuch a&ts done by him in 
reference to Lands or Tenements 3 as Feoff- 
ment, Bargain and Sale, Exchange, Sur- 
render , Leaſes, &c. or in reſpe& of Speci- 
alties. 


It an Infant make a Feoffment, it is void- Feoffmene 
able, bur not ipſo faFo void ; yetnote, ſome by Infant 


Books rake this difference : 

If Infant make a Feoffment in-Fee and 
delivers it with his own hands , this is but 
veidable 3 bur if it be executed by Letter of 
Attorney it is void, as being a Diſlciſin to 
him; and the Feoffee is a Diſleiſor, 2 Brownl. 


24.8. . 
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So it-is agreed in 9 H.6.6. andin ſuch caſe 
of a Feoffment it is not material of what 
Age the Infant is that makes it ; for be he 
within the age of Diſcretion, as Io years or 
5 years 3 or above the age of Diſcretion, as 
16 or more, the Feofiment is not void , but 
voidable, g9 H.6.6. 

It's a Rule, IF the firſt delivery of a Deed 
be nat woid, but the Deed only woidable, a ſecond 
Delivery (hall not make # good. 

As if an Infant make and deliver a Deed,and 
after at full Age deliver it again; this ſecond 
Delivery is void, becauſe the Deed was voids 
able by Plea, and not void, 8 #.6.7. 

But by Roll. x Abr. 730. it ſeems, if it be 
made by Letter of Attorney it is good : But 
I conceive it is meant, -That it is not 
void. | 
The time Now for his time of avoiding it, the Law 
of avoiding is; If an Infant make a Feoffment, &c. he 
2 Feolt- * may Enter within Age, or at any time after 


p22 


NO his full Age; and fo may his Heir, 1 1». 
245 a, 
Thelnfans And tothe Avoidance by the Heir of the 


Heir ſhall Infant, Note a Special Heir ſhall take advan- 
avoidit. tage of. the Infancy of the Anceſtor. As if 

Tenant in tail of an Acre of Burrough- 
Anditſhall Engliſh, makes a Feoffment in Fee within 
be avoided 9e, and Gies , the youngeſt Son ſhall avoid 
<1 Bei. It 3 for he is privy in Blood , and claimeth 
Contrary by diſcent trom the Infant. So if Tenant 
of Warran- in tail to him and the Heirs Females of his 
ries Eltop- Body, makes a Feoffment in Fee, and dies 
pels, Ce jim Age,having Iffue a Son and a Daugh. 
GIL10S,Qt6cC, . x - 

ter, the Daughter ſhall avoid the Feoftmenr 
Where- 
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Whereupon we may obſerve, That a Cauſe 

to Enter by reaſon of Infancy, is not liketo <£f 
Conditions, Warranties and Eſtoppels, which 

ever diſcend to the Heir at the Common 

Law, I Inft.3 27.b. 

If a Woman Inheretrix taketh an Huf- Pare 
band who is within age , and he being with. vn age 
in age makes a Feoffment of the Tenements po... 
of his Wife in Fee, and dies, the Entry of of the 
the Wife 1s congeable ; for the Husband Wives 
might well Enter notwichſtanding ſuch Feoff. Land, and 
ment during rhe Coverture, and he could not Om 
enter but in right of the Wite, and this _ Me 
Right of Entry remaineth to his Wife after | 
his deceaſle. 

But the Entry of the Infant is only in re- The entry 
ſpe&t of the Right chat he hath; for if an —_ = 
Infant is Tenant pur auter vie, and makes a CERES 
Feoffinent in Fee, and cefuy que wie dies, the of the 
Infant himſelf ſhall nor enter ; for now he Right. 
hath no Right at all. And, 

if Tenant in tail within the Age of 2 1 Entry of 


years makes a Feoftmentin Fee, and after is = Heir 
attainted of Felony and dies, the Entry of Gre 


Iſle is not lawful ; for his Entry is not Jaw- tjon of 
ful in reſpe&t of his Eſtate only, but of his of Blood. 
Blood alſo, which is corrupted ; and there- 
x in that caſe he is driven to his Forme- 

A 

If the Husband and! Wiſe be both within me with 
age, and they by Deed indented joyn in a in -age 
Feoffment, reſerving a Rent ; the Husband make a 
dieth, the Wife may Enter or have a dum "on: 
fuit infra eratem : But if ſhe were of full age jo war 
he ſhall not have a dum fuir infra etatem remedy for 
H 4. lor the Fane, 
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for the Non-age of the Husband, altho' they 
be both one perion inthe Law. 
TwoJoxa, UIf two Joyntenants within age make a 
tenancs Peoftment in Fee, and one of the Infants 
within 2ge djes and the other ſurviveth, the Right of 
make 2 Fntry accrueth to him that ſurviveth , and 


_— he may cnter into the whole ; and becauſs 

one dies, they might joyn in a Writ of Right , the WF 
en'ry into Right ſhall ſurvive : But they ſhall not joyn Wl 
the whole 5jn a Dum ſuit infra atatem ;, for the Non Wh 
acractn. age of the one is not the Non-age of the Wi 


vor. other. le 
If onehad And inthis caſe, if one Joyntenant had Wer 
madea made a Feoffment in Fee, the Right ſhould Wir 
Feoftment ot have ſurvived , for the Joynture was & Wt 
19 Fee,the | A 

RigheE Yered fora time; but if two Joyntenants be, Wh 
ſhould not and one is of full Age, and the other within 6 
ſurvive, Age, and they both make a Feoffment in 

and why. Fee, -and he of full Age dieth, the Infant Wm 


ſhall enter, or have a Dum fuit infra etatm Rio 


ior the Moiety, no 

| 2 
WhatPri. Note, None ſhuil avoid the Feoffment of £m 
jr mag the Infant, when Livery is made with 2. 
"es I his own hands; but only he himſelf, or w] 
of the In- his Heirs, which are Privies in Blood Wan 
fant An- inheritable, and neither Privies in Law, I io! 
Cellor. nor Privies in Eſtate. | U 


Leaſe made ; 
by 2.Joyy- And therefore if two Joyntenants are IN 


tenants and Wi:hin age, and one makes a Leaſe for year IV" 
one dies, and dieth, the other ſhall avoid it ; for the £#nd 


the ſervi- Leaſs is utterly void, of which every Strar- IN '0a 
var ſhall 


gyoid it, 


ger ſhall take advantage : But if there are £2 [ 


ewo Infants Joyntenants, and the one lealeth 
| fot 
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or Life and makes Livery in perſon and 

lieth , the other ſhall -not avoid it. Two 
oyntenants , the one maketh a Feoffment 

1p0N Condicion and dieth , the other ſhall 

not take benefit of the Condition, 2 Leon. 

218. 

infane, Tenant for Life or years, makes a Ro—_ 
Feoffment in Fee, its no forfeicure; for it 6. Parry 
the Leſſor encreth, Infant may enter upon ture. Alte 
him again. Aliter , it it be by Matter of of a Fins 
Record. If Infant be Leſſee for life , and 

lwicsa Fine, it isa Forfeiture, and if Leſſor 

encers, Infant ſhall not enter again. Soif 

Infant commit Waſte, which is againſt a Sta- 

ute, its a forfeiture ; and if Leflor recovers 


nor Nu! tiel Record pleadable to it, irs only entry at 
2 Deed inrolled for better Evidence. But auy time. 
my Lord Coke gives another Reaſon in 

: nf.653. If Infant bargain and ſells Lands, 

which are in the realty, by Deed indented 

and inrolled, he may avoid ic when he will ; 

for the Deed was of no effeXt to raiſe an 

Uſe, and the Statute of Inrolments of Bar- 

pains and Sales, is intended of lawful and 

eletual Bargains and Sales, and ſuch as 

would have raiſed a Uſe at Common Law, 
and doch only reſtrain the Execution of them 
that be of ette,excepr the Deed be inrolled, 
nſt.67 r. 

Per 
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Bargain Per totam Curiam : 'If Infant by Indent 
_ « bargain and ſell his Land for Money , x 
nn and after levies a Fine.come ceo,&c. this Inden 
thereupon. Is not yoid , but voidable, and the Uſe þ 
paſs by the bargain, and then the Finebg 
levied; by this the Bargain is irrevokall 
unleſs by Error, Mo. p.22. 
Exchange ,. If Infant makes exchange of Land forl 
by Infant. Value than his own {Land that he gang; 
exchange, it ſhall not bind him 3 bur ath 
full Age he may make it good by Agreemen 
12H. 4.12. But an Exchange by Infant 

good until he defeats it, 12 H.4.1 3. 
Whar ſhalt Now, as to what ſhall be ſaid an Af 
be aid an JMAnce or Agreement to the Exchange, yt 
Afﬀirmance, muſt know, That if an Infant exchang 
or Agree- Land with another, if he continue in ti 


ment t02n [ and given in exchange at his full Age, lſ 


Exta"S% hath affirmed the Exchange, and ſhall ner 


avoid it afterwards, 16 E4.2.2. 

So is 1 Inſt. 51.6. If the Infant exchany 
Land, and at full Age occupy the Land tak 
in exchange, the Exchange is become pt 


fe by this ; for the Exchange at firſt wii * 


not void , becauſe this amounts to a Liver, 
and alſo in reſpect of the recompence , bi 
it is only voidable, 
"2"FRY Attornment by an Infant to a Grant 
ment by Dced is good, and ſhall bind him: 
Infant I. Becauſe it is a lawful AQ. 
good, and 2. He gives away no Intereſt from him 
wy ſelf. 
34. It is to perfect a thing ; tho? he is nd 
upon the Grant by Deed compelled u 
Actorn. 
| Ye 
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et if Infant hold Lands by Purchaſe or Where 
nt, he ſhall be compelled to Attorn in _ ſhall 

or que ſervitia , and this is no miſchief to wept 2 
Infant ; for when he comes of full Age, Atorn. 
may diſclaim to hold of him, or he may 
\ he holds of him by lefſer Services. Bur 
ould be a greater Miſchiet to the Lord, 
ole his Services in the mean time: And 
Infant be Leſſee, he ſhall be compelled to 
or in a Quid juris clamat, 1 Inſt. 
6 
Gow as to an Infants being bound by Par- How ln- 
on, or not, and by what as it ſhall be _ ot 
de good, the Law ſtands thus: - Pat 
"Wi the Partition be equal ar the time of the or nor. 
'Wotment, it ſhall bind the Infant for ever; 
Wuſe he is compellable by Law to make 
Wecition, neither ſhall he have his Age in a 
Mrikione faciende. And tho? the Partition be ©7, *** 
equal, and the Infanc hath the lelker ,;jqaable 
; yet 15 not the Partition void, but void- Partition 
oy his Entry : For if he takes the whole ſhall be 
Wofits of the Unequal part after his full Age, 22% good- 
; Partition 15 made good for ever, 1 Inf. 


Is 

A Partition made by the Kings Writ, De 
one facienda,by the Sheriff, by the Oath 
Twelve Men , and Judgment thereupon 
en, ſhall bind the Infant, tho? his part be 
qual; for the Judgment is, that the Par- 
Jon ſhall remain firma & ftabilis. 


but a Partition in Chaxcery ſhall not bind 
Inlant, 


What 


Leaſes 
made by 
Infants, 
voidable, 


Where [n- 
fants Re- 
leaſe is 
void for 
want of 
Privity. 
Bur his 
Confirma: 
tion ſhall 
be good. 


Leaſe by 
Infant , 
without 
any rent 

or recom- 
pence, void. 
Ne granta 
pas where 
2 good 
Plea. 
Leaſe made 
by one 
Joyntenant 
aeins ape, 
who dics, 
is void, 
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What Leaſes, Releaſes or Surrenders, 
Infants, are void, or woidable onh. 


Grants of Infant where himſelf 
nefit, (viz. quid pro quo) are only void 
as if he letts Lands for years, rele 
Rent. 

Vide infra in fine bujus Capitis, 
Caſe. | 

Infant Leaſeth for years, and Leſſeee 
the Infant may have Treſpaſs againſt 
18 E4.4.14-6. 

Infant letts Lands to another for 21y 
and after the Grantee granteth Lands 
ther for Ten years; if the Tenant # 
Age releaſeth to the Grantee of the 
it 1s void, becauſe there is no privity: 
in this he confirms his Eſtate, it is good; 
if the Infant had granted all his Eft 
another his Releaſe had been good, 1 hf 
Lit. ſef.5 4.7. 

If a Leaſe be made by an Infant wi 
Rent, Profit or other Recompence, th 
is utterly void. As if he grant a Re 
Advowlſon,&c. hs may ſay, That hedi 
grant,&c. for the thing included in the 
doth not paſs, altho' he delivereth thel 
of Grant with his own hand, Alze 
Feoftment. 

If ewo Joyntenants are within Age, 
one makes a Leaſe for years and diet 
other ſhall avoid it; for the Leaſe 1s 
void, of which every Stranger hal 
advantage : But of ads voidable, itsM 
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G6, As two Infant Joyntenants, the one And the 
{th for life, and makes Livery in perſon ber ſhall 
1dieth, the other ſhall not ayoid it, 2 Leon. _— 
1,218, Humfrefton's Caſe. HS 
Infant of the age of Six years entreth into Leaſe made 
Land, and leaſed the ſame to the Plain- by Ilofant 
for years , to try a Title in Ejetment ; 2") 3 
d tho? it was made upon the Land to try a —_ 
tle, which is a good Conſideration and 
ofic to the Infant; yet it is void, Qazre. 
m.218. 
ifant made a Leaſe for years rendring 
nt, and when he came to his full Age, he 
| to his Leſſee, God give you Foy of it. It 
s held by Mead Juſtice , That the Leaſe 
s affirmed and made good , becauſe the 
with, he hath a Recompence , 4. Leox. 


La for years, Remainder for years ren- 
ing Rent by Infant, and at full Age he ac- 
pts the Rent of the particular Tenant , its 
ood Confirmation of the Eſtate of him in 
mainder ; ſo that ſuch Leaſe is not void, 

if ir wereit is not good, Com.545. 
ſt was a Queſtion in 4ſÞfield and Aſhfield's 
; Infant, Copyholder in Fee, makes a 
aſe withour Licenſe, not warranted by the 
ſom, rendring Rent; at full Ape he ac- 
ps the Rent, and after ouſts the Lellee ; 
lor brings Eje&ment. Whether this Leaſe 
afirmed by Acceptance? Which is doubt- 
Win Godb. bur in Noy 92. Reſolved, it is 
; Oirmed by Acceptance, and that ſuch a For- 
ture ſhall nor bind the lnfant, ey 92.4ſh- 

Ws Cale, Godb.4.56' 

The 
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The atual The actual Surrender of a future Int 
ſurrender qr ;atereſſe termini, by an Infant, is void; 
ne T a Surrenderof an Infant cannot be by] 
mini by but it is actually void; and a Surrend: 
Infant, is acceptance of a ſecond Leal is void,be 
is void. it is Without increaſe of his Term , 
creaſe of 2p Rent. The Caſe Hope 
; A Leaſe for 99 years was made by al 
bh =_ and Chapter, £46. to begin at the Fed, 
tance of the Annunciation,after the end of aLeale o 
a ſecond made Anno 35 H. 8. ' This Leaſe being 
_ 5 ſigned to F.S. and W.S. Infants:of Ek 
years of age, they 29 Eliz. ( which wg 
fore the end of the Term of 50 years) t 
new Leaſe of the ſame Lands from the Il 
and Chapter for the ſame 'Term , and 
the ſame Rent , and upon the ſame Calif, 
tion; and after the end of the ſaid Te 
of 50 years, the Infants being of fully 
enter, fand hold by the ſecond Leaſe, oi 
pay the Rent accordingly to the Dean i; 
Chapter, which they accept for divers ye 
and afterwards a new Dean and Cha 
cauſe an Entry to be made, to avoid 
Leaſe. And it was adjudged, That the) 
render and Acceptance by the ſecond I 
is void, cauſa qua ſupra, Cro. Car. 50% 
and Gregory. 
If Intant ſurrender a Leaſe to him in 
verhon, this is void , and may not be mi 
good by any Agreement at full age, 1 
Abr.728. 
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4s tothe Infants Grants of Copyhold Eftates, 


&c. 


If Infant, Lord of a Mannor, grants Copy- Copybolds 
holds, it ſhall be good , and ſhall bind him, &3"*< by 
Rep 23+ 8 Rep.63. for neither Infancy, nor "39's a 
Wer ſane memorie, nor Coverture, nor-other Sy. 
ſich Diſabilities of perſon ; neither inreſpe&t 
f the exility or uncertainty of the Eſtates 
of the Lords, as at will, or upon Condition, 
&c, ſhall not avoid Grants by Copy: And 
he Reaſon is, for that the Eſtate of the 
pyholder is nor derived out of the Eſtate 
f the-Lord of the Manor; for he is but an 
Inſtrument tro make the Grant; but the Cu- 
tom of the Manor , after the Grant made, 
ſtabliſheth it to the Grantee. And tho' the 
ant be now the Title of the Copyholder, 
yet the Cuſtom of the Manor is the main 
undation on which is built the whole Fa: 
rick of the Copyhold Eſtate , which the 
ſton doch confirm to the Copyholder,aml 
Wh Law will ever allow and ſupport it, not- 
nthſtanding any ſuch Imperfe&ions in the 
MMrantor*s perſon ; as Infancy, Outlawry,&c. 
d by Noy, ſuch Grants by Infants ſhall be 
wed, as well as Preſentation to a Benefice, 
Rep. 23. 8 Rep. 63. 1 Inſt. 58.b. 8 Rep. 
m's Cale, Noy 21. 
If the Infant enfeoff me of a Manor, tho? Grants 
may enter upon me at his pleaſure , yet mace be- 
rants made before his entry ſhall not be {2* bis 
dided by any ſubſequent Entry : Nay, ſuch Ky Cong 
rants are ſo favoured in Law, that if a man ror to be 
eſpouſeth avoided. 


 Esz_ . —- £5 


Infant 
ſorrenders 
his Copy- 
hold Land, 


may enttr 
at full age. 


Releaſe by 
Infant, 
void. 


Obligation 
by Intant 

is not void, 
but voiable 


formatus , this is no Cauſe to grant an Aw. 
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eſpouſeth the Lady of a Manor under t;M 
age. of Conſent , and after ſhe diſagree, W* 
tho? the Marriage by relation is void ab init 
yet Copyholds granted before diſagreemen 
ſhall never be avoided , Owen 28 Rouſt , 
Caſe. | i 

If Infant ſfarrender his Copyliold Lani" 
within age, he may enter at his ſull 2x" 
without being put to any Suic for it, Wi f® 


P:39- th 


Now for Specialties made by Infants, whi d 
are void or voidable, is in the next place tolx lo 
conſidered. th 

A Releaſe by Infant without Conſideratin - 
is void; fo is Cro. EI, 67 1. Knot and Bartni | 
Caſe. Debt on Bond made to the Teſtaw, 
Defendant pleads a Releaſe made by oned w 
the Plaintiffs (Executors). Plaintiff replisf® 
this Releaſe was made without any Conh c 
deration, and he who releaſed was witkit {1 
age at the time of the Releaſe made; anlliſ; 
upon Demurrer it was adjudged for ti, 
Plaintiff, and that it was a void Releak or 
5 2 Ruſſel's Caſe , Cro. Eliz. 67 1. Kni - 
Cate. 

If Infant maketh an Obligation, it is nd wo; 
void , but voidable. Vide infra tit. Pleadin 
and Non e#t fattum. ew 

If Infant make a Bond, and after he If 
ſued upon it , and the Attorney withouſ,.: 
Warrant ſuffers a Judgment by Neon ſum * 


lelty 


Querela; for he ſhall have a Writ of 


it he were within age ; and if he was « 
rhe! 
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then he ſhall have a Writ of Diſceit againſt 
the Attorney , Winch. p.114. Aſbley and Col- 


lins. 

MW The Bond beareth Date when the Defen- 
dant (Infant) was within age , but ſealed 
and delivered when he was of full age; the 
ime of making the Bond ſhall be adjudged 
when the Bond is ſealed and delivered , and 
'W not when it bears Date, 1 Brownl.3 1. 
If one pays Money for the Necelſſaries of If Infant 
the Infant, and took Bond of him in double Þind him- 
the Sum, its void ; but if he had taken Bond __ Pye 
for the very Sum it had been good, And fo , Pak 
the Infane may bind himſelf co pay for Ne- to pay to: 
ceſſaries ; yet if ic be by Bond , or other Neceſſariee, 
Writing, with a penalty, it ſhall not bind i" vid, 
him, per 708? Cur. And, if Infant avoid ere 
ſuch a Bond with a Penalty, for his Infancy, ;s nor re: 
2 hemay, it ſzems that che Contra.is not vived, nor 
revived, 1 Ro). Abr.604. Nay, ſuch a Bond <an be 
from an Infant doth ſo exrin& the Contract, _ good 
that it is not made good by Afumpſit at his FA —_ 2 
full Age, 1 Inf. 172. Cro.Eliz 920. Ajliff and age. 
Irebdale , Godb. 6.219, 1 Rol. Abr.529, Mo. 
679., 3 Keb. 
Debt on Bond dated 1o Fure, and deli- 
ered the 18:4 day of the ſame Month ; the 
Defendant pleads by Proteſtacion, that it was | 
klivered the 18h day, altho? that at time fr We 
ej le was of full age, Noy P-32-+ Qu. rant ſuffers 

If an Intane make an Obligation , and aJudgment 
pg ſued, thereupon an Attorney without by Non ſu7> 
. MVarrant ſuffers a Judgment by Non ſum in- 7999: 
matus ; it he were within age, he ſhall |" _ 
ie a Writ of Error ; if he were not, he go fas. 

1 ſhall medy: 


B39” 7 ao 5 ff... oo” =, 


4» 


il 
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ſhall have a Writ of Diſceit againſt the At 
torney; but no Audits Querels , Winch. 114 
Aſbly and Collings. 

Vide infra tit. Pleadings. 


How In- Infant ſhall not be bound by his Covena 

fant bound unleſs for Neceſſaries. 

by Cove- [Infant may voluntarily bind himſelf y 

nam,or 3% Apprentice , and he is compellable by th 

Covenant Statute of 5 Eliz. to be bound out App 

in Inden- tice ; yet neither by the Common Law, «Wit 

rure of by any words of the Statute 'of 5 Eliz, 1 

apprentice Covenant or Obligation of an Infant ny 
= bind him; but by the Cuſtom of Lomb 

it ſhall, Cro.Car.199. 

And how far Infants are bound by Cor 
nants, and Apprentices bound, v1d. imfreit 
Apprentice. 

Feme (who was the Miſtreſs) was to teadſlto 
the Infant to Sing and to Dance, and to finlffiGr 
with Meat, &c. and the Infant covenants wff | 
ſerve her. The Infant brought CovenatgV 
and afligns for breach, That che Defendath 
did not find Meat, 8&c. Per Cur. Tho'ttf 
Covenant of the Infant doth not bind hgh 
yet the Covenant of the Miſtreſs, who 150 
full age, ſhall bind her ſelf; and an Adi 
well lies, $i4.p.4.46. Farnham and Atkym. 

Vide infra tit. Contratts, 


| 
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bf Conveyances, Leaſes, Bonds, &. mad: to 
Infants. 


g 
F 


An infant hath, without Conſent of any tafnr may 


i other; -capacity to purchaſe ; for it ſhall be purchaſe: 


or without any Cauſe alledged, wave or dif- 
agreeto it; and ſo may his Heir after him, 
oMif he agree not thereunto after his full age, 
1 1.In#.2.6. 


I 
6h 


f) 

j Of Eſtates ; bow they may be limited to Mllegiti- 
mate Infants , and by what names or deſcrip- 
tion good. 


We 


If a-man bs Baptized by one Name, and 
:aFconfirmed by another Name, he may be 
inffiGratitee by the Name confirmed, 

; wif If a Remainder is limited to F. S: Son of 
WIV.S. alcho? he be a meer Baftard , and no 
WMulier by the Spiritual Law ; yer if hebe 
tEfeputed for his Son, its a good Remainder, 
het WBlokvel and Edwards's Caſe. 

5d 1f 4. makes a Feoffment in Fee to the uſe 
wi himfelf for Life, the Remainder to the 
llue Male of one Mary Lloyd, of her Body 
epotten by 4. the Feoffor; whether he be 
whully begotten or not, ſo that he be the 


atitle himſelf to ſay, That he is the Son 
"the faid 4. begotten on the Body of the 
Md Mary Lloyd, and that he is ſo reputed in 
* common Reputation of the Country, 
I 2 altho” 


intended for his benefit, and at his full age 
W he may either agree to it and fo perfe& it, 


Name of 
Confirma- 
tions 


To;Baſtard 


Reputa- 
tion. 


wuted Son of A. ir is ſufficient for him to Reputes 


'"\ 
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altho? he was not born nor in eſſe at the tir 

of the. Remainder granted ;-and alho?® thy 
are lawful Iflues between them, which ar 
Puiſne to the Baſtard ; for the perſon whoj 
to Take is certainly deſcribed. For "tf, 
Baſtard of a Woman is. certainly knawn 

be her Iſſue; and this is limited to theeldd 
Iſſue, Ach. 28 & 39 Eliz. Blodwell and} 

wards. 

If an Eſtate for Lite be made, the k 
mainder to the l{lue of the Body of 7. S. 
of him begotten on the Body of A. S. if 
hath afterwards an illegitimate Iſſue, y 
this Iſſue ſhall. never take this Remainder, 
for that lie cannot have the reputation 
Iflue before his birth, 1 In#. 3. 6. 

Bur if a man has a Baſtard , and afterhy 
continuance of time he is known far h 

reputed Son, then a Remainder limited; 
; him, by the name of his reputed Son, iff 
good, 1#d.4bid. ; 
Debt is brought upon Leaſe. for years, fa; 


by 


Arrears of Rent againſt R. The Defendanin 
pleads in Bar Intancy at the time of thiffigy 
Leaſe made. Plaintiff demurs. The Qu} * 
ſtion was, Whether a Leaſe made to an lt 
fant was void? It was ſaid, it ſhould 
void ; for the Rent may be greater than tit 
yalue of the Land. Bur per Cur. lc is voidabk 
only at Election; for it it were tor his bene 
fit, it ſhall no way be void; but the Infants 

_ his election may make it void , by refufin 
and waving the Land before the Rent-da 
comes. But in che principal Calc it was Ac 
ſhewed that the Rent was of greater val 


as R 4 
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ind the Defendant was at 'full age before the 


Rent-day came. " —_—_ pro Quer, Cr.Fac. 


120, Ketſey*s Cale. 
Infants are bound to performance of Co- 


Wrenants in Leaſes, and to Conditions en fait 


or Law, as a man at full age. If Feoffment 


Whe upon Condition, if the Feoffor or his 


ks Heirs pay at ſuch a day,&c. an Heir with- 
inage ought to pay at the Day. Feoffment 


E:olofant on Condition , that he ſhall not en- 


off F.S. Infant within age enfeoffs F.S.and 


eWre-enters; yet the Feoffor may enter upon 


if 
| ( 


the Infant, Com. 357. Covenant or Proviſo, 
That his Bargainee ſhall renew his Leaſe, 
Affignment is made to [nfant,Infant is bound 
by this Covenant and Afignment, 2 Rol.Rep. 
p32. Aſcue and Belt. 
i a Leaſe for years be made to an Infant, 


Wendring Rent, the Rent is arrear; and after 


he Infant comes* to full age, and continues 
the occupation of the Land ; this ſhall make 


bs. im chargable with the Arrears incurred du- 
the 


in the Infancy, Paſch.1 1 Fac.B.R. Ketle and 
ut. 


Bound by 
Covenants, 
Conditions 
in Leaſes, 


The Infants Lawyer, 


CHAP. X 


Of :Contrafts, Promiſes, and other Afi 
Infants. 


Infants boand by Contrafts for Neceſſaries, 
a Bond for them, with a Penalty, is woid. | 
Bond wwith Penalty ſo far extinguiſheth th 
Contratt, that it can never be revived. Vin 
are actounted Neceſſaties, His Contra fe 
tw ey s for maintainig bis Trade, w 
binding. Debt lies on Promiſe to pay for 
ceſſarves. Infimul compataſſer lies not apunl} 
Infant. VV hat Awerments are need 
Declarations agamſt Infants , for Neceſſamn 
Of Reciprocal Conſiderations and Prom: 
Of Promiſet made for and in behalf of « 
Infant. - Fromiſe by Infant at full Age tj 
if he forbear to Arreft him,on a Bond giv 
under Age, not good, Of an Infants «hi 
atts, what are binding, ſtated in ſome Ru 
Infant buys Neceſſaries for his Houſhold,'i 
ſhall bind bims. Vendee of the Goods of ® 
Tnfant, if be take them, is @ Treſpaſſor, H 
Infant is bound by Sale in open Market. \ 
Infants ſubmitting to Arbitrament. 


bound by | 5 , 
Contrads, bound by their Contracts for Neceſlar 


Hr Neceſ- Cro. Fac. 494. VVhittingham and Hill. bu 
faries” it will be demanded, ' what are Neceſſans 
and what Aﬀtions may be brought for ſuc! 
Neceſfaries; and how che Declaration 


Infants I: is 2 known Rule, That Infants 4" 
5 
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be laid? And it will be needful to ſhew, 
what ſhall be a good Conſideration 'to bind 
Infants or not, tho' the Conſiderations be Mu- 
wal and Reciprocal? And then at laſt to 
ſhew, by what acts of his own he ſhall be 
bound? Cro. Fac. 494. VVhittingham and 
Hill, 

We take it for a Rule in general, That if 
the Contra have but a mixture of Prejudice 
to the infant, it ſhall be void. 


5 Face B. R. Bendloes and Holiday's Caſe, Bond with 
An Obligation was made by an Infant, with * *<=a"ty 


Condition to pay fo much for his Apparel 


Eliz. ult. Caſe Ayliff, 5 Fac. B. R. Bendloes and 
Holiday*s Caſe. 

And the Opinion of Paſton, 26 H.8.2. was 
always taken for Obligation with a Condi- 
tion ; nay, Bond with Penalty ſo far extin- 
puiſhech the Contra that it can never be 
revived ; and if he promiſe at full Age to 
pay it, it ſhall not be good. Vide ſupra. 


\f Now an Infant ſhall not be bound by his What are 
} Contratt or Bargain tor any thing , but for accounted 
his Necefficy, (v:z.) Diet, Apparel, Learning, Neceſſzries. 


and neceſſary Phy ſick. 

Therefore it was adjudged in Dale and 
Copping's Caſe, The Promile of an Infant to 
pay Money for the curing him of the Falling 
Sckneſs is good, and ſhall bind him, 1 Bu/fr. 


I 4 But 


3 ſarics void, 
becauſe the Bond was with a Penalty it was but for the 


adjudged void : But Obligation or Bill for very Sum, 
the very Sum laid out, is good enough, Cro, 8996- 
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But an Aion doth not Iye againſt an 
Infant upon an Inſimsl computaſſet tor Diet, 
becauſe the Infant may be miſ-reckoned ; 
but it the Infant promife a certain Sum far 
his Diet , there need not be an Averment, 
it was worth fo much, ham 4.9n 

Per Haughton in Tyrrel's Caſe,z Rol. Rep.2.71, 
If Infant have Houſes, it is neceſſary for him 
to have them in repair; and yet Contra 
to repair then}, doth not bind him. No Con- 
tract binds him, but what concerns his own 
perſon. 3 

If Infant promiſeth another, That he will 
find him Meat and Drink , and pay for his 
Learning , that he will pay him 7 /. per an 
zum. Agion on the Caſe lies on this Promiſe, 
And altho? it is not mentioned what Learn 
ing itis, yet it ſhall be intended, that that is 
hr for him , until it be ſhewed tq the con- 
trary of the other part ; altho? he to whom 
the Promiſe is made does not intruſt him 
kimfſelf, but pays another for it, the Promile 
or re-payment is good, 1 Rol. Abr. 529. 
Pickering's Cale. 

Learning, tho? it be not neceſſary de eſe, 
yet it is ſo de beneeſſe; and ommne quod eſt uiile 
eft aliquando neceſſarium, 1 Inſt.172.Palm.$28, 
Pickering and Gunning. 

Bur Contract for Dancing, &C. is not bind- 
ing. Sid-p. TE. 

Its fa'd in 3 Keb.387.that an Infant as Houſe 
keeper, may contract for Neceſſaries , (viz.) 
ciiar Necefſfaries convenientia; tho? they are 
not ncefſiry quoad eſſe, yet that for fuch 
proviſion he ſhall be chargable: And = 

an 
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ad Blackffone's Caſe is cited there , Hil. 15 
7; and ſo was the Reſolution in Whitting- 
mand Hill's Caſe. 


was within Age at the time of the Wares 


was not within age, pro Placito, faith he, 
ought them pro neceſ/ario vittu & apparatu, 
> ad manutenentiam familia ſug. The Ne- 
fendant rejoyns , That he kept a Mercers 
Shop at Salop, and bought theſe Wares to ſell 
gain; and Traverſeth, that he bought them 
yro neceſſario vittu & apparatu, The Plaintiff 
emurs, and adjudged for the Plaintiff; and 
the Error was afligned in point of Law, That 
ſuch buying ſhall not bind an Infant. And 

Cur. his buying to maintain his Trade, 
tho? he gain his Living thereby , ſhall not 
bind him, Hil and Blackfton's Caſe,z Rol.Rep. 
49. Cro. Fac. 494. Whittingham and Hill's 
Caſe, 


 I2I 


Error of a Judgment was brought in His buying 
brewsbury, in Aſumpſit , to pay ſuch a Sum of Neceſ- 


for Wares ſold. The Defendant pleads he __ = 
being fold: The Plaintiff protefando that he retract 


Ation of Debt lies againſt an Infant on Debe lies 
his promiſe to pay for Neceſlaries, as Meat, on Promiſe 


Drink, Lodging and Apparel: But if the *2 Pay for 


Infame and the party, from whom he had 
theſe Neceſſaries , do come to an Account, 
and reduce the Debt to a certain Sum, &c. 
and upon this Account the party brought an 
Ation againſt che Infanc for the Money ſta- 
td to be due by the Account. This Action 
wil not lye againſt the Infant ; for the Ac- 
une on which the Action is grounded, is 
Wd: For Infants cannot agree to any ſuch 
Account, 


Arics. 


T122 


Inſimnul 


computaſſet 
lies not 


againſt 
Infant. 


What A- 
VErments 
are neceſ(- 


ſary in 


Declarati- 
ons againſt 
Infants for 
Neceſſaries. 
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Account , and ſo Inſimul computaſſet lies oy 


againſt him ; for the 4ſumpfir is upon þ 
count, Trin. 24 Car.B.R. 2 Roll. Rep.2.7 L.Timi; 
Caſe. 

Infant may bind himſelf in 4ſumpſt, 
the payment of Necellaries, and Acionn 
the Caſe lies upon the Promiſe, 15 Fac.B.| 
Tillet and Buckſton, 


Now in A&ion brought againſt an Infan, 
muſt appear in the Declaration that th 
Apparel was for the Infant himſelf ; andifi 
be averred, that they were for himſelf a 
his own wearing , yet it muſt be averred tha 
they were neceſſary and convenient for hin 
to wear, according to his Eſtate and Degre, 
And therefore where Executor brought a 
Aſſumpſit againſt C. for that the Defendan 
in Conſideration would buy and pay forth 
Detendant theſe Wares, (viz.) Twenty fair 
yards of Lace,Eleven yards of Velvet, Thr 
yards of Broad-Cloth , and would make 1 
Cloak for him; promiſed not only to py 
him ſuch Sums as he ſhould expend tor tk 
faid Wares, but would pay to him as mud 
as he deſerved for making the faid Cloak; 
and alledgeth iz fa#o, that he bought ti: 
ſaid Wares, and laid out for them 21 /. an 
that he made the ſaid Cloak, and deſerved 
for it6s. And alſo he declares, That 
Defendant was indebred to the ſaid Teſta 
in 27 /. fora Doublet and a pair of Hole0 
Velvet made for him , and delivered by tht 
Teſtator ; aud that he promiſed payment, 
and had not paid it. 'The Defendant _ 
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That at the time of theſe ſeveral Promiſes 
hewas within age. The Plaintiff demurs ; 
and it was adjudged for the Defendant , be- 
cauſe it was not averred that they were for 
his own wearing, and that they were conve- 
nient and neceſſary. Yide more of this infra, 
tit.Pleadings. 

. It was faid per Coke, (arguendo in Stone and 
Wiubypole*s Caſe, 1 Leon. 113. upon the Book 
of 19 Ed. 4-2. in Debt againſt Infant in ne- 
celſary Contra) the Plaintiff ought to De- 
care ſpecially, fo as the whole certainty may 
appear: Upon which the Court muſt judge, 
if the Expences were neceflary or conveni- 
ent or not, and alſo upon the reaſonableneſs 


of the Price, 1 Leoy. 113. Stone and Withy- 


z 
But in Ruſſel and Lacy*s Caſe, 1 Keb.3 82. 
the Particulars are needleſsto be ſet forth. 


As to Conſiderations: It is now ſetled, tho' 
the Remedy is not reciprocal , yet the Con- 
fideration of the a& or promiſe to do ſome- 
thing of Infant, ſhall be good. 

Action on the Caſe was brought by Infant 
per his Guardian, in conſideration the De. 
kndant did agree to pay 6 /. for permiſſion, 
to have the Plaintiffs Graſs carried off one 
Acre of Land, and of 6/1. Debt owing to 
bim the Defendant promiſed to pay. The 
Plaintiff was an Infant, and was not bound 
by his Agreement , yer he had Judgment, 
Med.Rep.25. Smith and Bowen. 


And 


Reciprocal 
Confidera- 
tions and 
Promiſes. 


124 The Jnfants Lawyer. 
And Twiſden there cited a Caſe to be A 
judged, in Conſideration the Infant woulf 
permit the Defendant 'to enjoy an Hou 
the Defendant promiſed to pay 3 and it wy 
agreed after Debate, That it was a good Pry. 
miſe, and a good Conſideration , albeit the 
Infant, as to his part may avoid it for the 
Infancy;and the Promile is entire, 2 Keb.5$1, 

Smith and Bowen. 

And ſo is Auftin and Fervs's Caſe in Hi 
67,77. If Infant deliver to B, 201. andj 
Conſideration of this B. promiſeth to himto 
make him an Houſe. This is not a good 
Conſideration , becauſe that tho' the 201 
was delivered with the Hand of the Infan;, 
yet this is unavoidable by him, and to be re. 
covered againſt him in an Action of an Ac 
count; and by Hobart, the Conſideration wa 
not abſolutely void, Hob. 67, 77. Auſtin and 
Fervs's Cale. 


Conſiders Now let us fee, what Promiſes and Conf- 

tions ans Cerations made for Infants, are good; it 

Promiſes, being, as it were, a conſequence of the for- 

made for mer Reſolution. 

—_— = The Plaintiff comes and demands a Debt 

Infants, Of the Executrix for the Apparel of the 
Teſtaror. The Executrix faid ro him , Fwr- 
bear till Michaclmaſs and 1 will pay you,or 
you in ſufficient Security for the payment of it. 
And declared further, That at Michaelms 
ſhe did not pay or put in Security. The De 
fendant pleads Infancy in the Teſtator at 
the time of the Contract for the ſaid Ap- 
parel. And it was adjudged for the Defer 


dant; 
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The Infants Lawyer. 125 


dant; for the Contrat was void, and the 
Infant may plead in Action brought againſt Pleading: 
him Non deber, 1 Leon 11}. Stone and VVihy- 


Pts Caſe is abridged in Rolls much to the 
ſame purpoſe, tho' che Suit was not broughc 
againſt rhe Executrix. 
if Infant take up certain Commodities of 
2 Mercer- in Londen at a certain Price 3 and 
after, for Non-payment of the Money, he 
threatens to Sue him, and the Mother of the 
Infant promiſeth to pay the Money at a cer- 
tain time , if he will not Sue the Infant. 
This is no Conlideration to maintain the 
Aon ; for that the Infant was not charg- 
able in Law for the Money, 1 Rol.Abr.zr. 
Latch p.21. 
But it is ſaid in this Caſe in 1 Leon. 114. If 
Infant be bound in an Obligation with a 
Surety, and after at his full Age he in Conht- 
deration thereof promilſeth to keep his Sure- 
tyharmlefs, that upon that Promiſe Action 
les; for the Infant cannot plead Non eft fa- 
tom, 1 Leon.114. Mich. 28 & 29 Eliz. Ed- 
mond's Caſe, Quare. 
If Infant enter into an Obligation to pay Promiſe by 
a certain Sum of Money, and atter the Ob- Infant at 
liyee brought Debt for the Money, and pro- !vll age, if 
cures a Latter to arreſt him ; and the Obli. P<fendanc 
. | . forbearto 
por being now at full age, 'and having Coni- ,,..o tim 
lance of ir, comes to the Obligee , and faith on a Bond 
tohim, That ;7 he will not arrej? him, he will given un- 
joy the Money to biy This is not any Con- 4 386, 
kderation co maintain.the Action, toraſmuch 7? PW 
s the Infant might ayoid the Obligation "© 
by 
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by Plea, 1 Rol. Abr. 18. Monneys and Ky 


py. | 
q Now as to what other a&s of his own a 
Infant ſhall be bound, or not, take twag 
three Rules and Reſolutions thereupon; 


1. Acts which Infant doth out of New 
ſity ſhall bind him : As his Preſentation to; 
Benefice ſhall be good, otherwiſe Lapſe (hy 
incur againſt him. 

$o-if Infant be Executor , upon payment 
of any Debe due to the Teſtator; he my 
make an Aoquittance, and it fhall be goa; 
but in that caſe a Releaſe without payment 
void. 


2. As of Compulſion. Regularly,whut 
ſoever an Infant is bound to do by Lay, 
that ſhall bind him, albeit he doth it without 
Suit in Law, 1 Inff.172. 


3. Its laid down as a Rule in Sidefs: 
Ads of Ideots, Infants: and Maſters of :Ships 
ſhall bind them and others in caſe of Neel 
lity. | 

And our Law allows many perſans 
make Contradts in cafes of Necefhey, which 
of themſelves are void. And fo tho* 'Cor- 


. tracts of Infants are generally void , yetin 


caſes of Neceſlity they ſhall bind chem 3 and 
this not only quoad WA but quoad neceſſitates 


convenientia : As if Infant ContraRs forks 
much to inſtru him in Writing and Re: 
ing, Sid.112.Scor and Many, 


And 
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And for this Reaſon , if Infant is Houſe Infaur buys 
keeper, and buys Neceſſaries for his Honſe- Neceſſarics 
fhold, it ſhall bind him, as was Adjudged in © Þ*_ 
Hil and Blackfton's Caſe , Trin. 15 Fac. Rot. ;. nay * 
1374- But not for his Trade. Vide ſupra. bind him. 

If an Infant fells Goods for Money, and Vendee of 
doth not deliver them, but the Vendee takes *be Goods 
them ; he is a Treſpaſſor,and the Aion lies 7! ** '*- 
inſt him, 1 Zeon.1 I 4- Treſpaſſor. 
Infant's Right regularly is bound by Sale Bound by 
in open Market : But Sale in Market-overt Sale in 
gu Infant of ſuch tenderneſs of Age, as 9P** Mir- 

it may appear to the Buyer that he is ," 
within Age, bindech not, 2 1»#.7 1 3. 

Where Infant makes a Treſpaſs, and ſfub- Of Infants 
mits to Arbitrament , it ſhall bind him at kis ſubmitting 
i& Bf fulllAge; becauſe he is chargable for Tref(- OY 
",& p16, and ſhall pay Damages, Larch.21. 
ut - The Father and his Daughter on the one 

part, and K. on the -other part , ſubmit them- 
- Bfilves ro Arbicrators of all Quarrels, the 
": 8 Daughter being within Age, the Father is 
NY bound to K. that he and his Daughter ſhall 
ef orig the Award on their parts, and K. is 
nd to the Daughter to perform the A- 
ward on his part. They award, That XK. 
ſhall pay to the Daughter 1o much , and thar 
the Father and Daughter ſhall Releaſe. K. 
doth not pay the Money at the day ; and 
he Daughter brought Debt on the Bond , 
(for K. is bound to the Daughter only.) lt 
was moved (in this Caſe) That if che Sub- 
nifion be void, the Arbitrament is void ; 
and it the Arbitrament is void , the Bond 
@h not bind K. becauſe an Obligation to 
perform 
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-perform a void Award, is void: And fo fx 
the Court agreed. 

It was Argued, That the Submiſlion of the 
Infant is void : But per Car. it is good , be 
caule it is for her benefit ; otherwiſe Infant 
ſhall be in worſe caſe than one at full Age, 
Itis true, if the Infant is bound to the per. 
formance of an Award, the Obligation 
void ; but the Submiſſion is good. Other. 
wile if the Infant may ſhew this to his dil. 
advantage ; but here it appears to be ha 
advantage. 

Per ſome ; The Submiſſion is not void, 
but voidable by Infant, and his EleRion to 
avoid it is referred to him during his In 
fancy ; but if an Infant do an ac at his ful 
Age, it ſhall bind him. | 

Quere, if this Award be not ill, becauſeit 
is to be paid to the Daughter , Latch, p.20j, 
Stone and Knight. 1o H.6.14. 


The Infants Lawyer: 
CHAP. XI. 
Of Aﬀs in Law. 


Where an Infant ſhall be bound by Collateral War- 


ronty or not, with a good Diverſity ; where 
@ Diſcent (ball toll the Entry of an Infant that 
Right hath.The Law doth not priviledge Infancy 
to the prejudice of anothers antient Right. Pri- 
viledge of Infancy holds not agnin#t the King. 
The EFerewce of Baſtard Eigne & Mulier 
puiſne from other Common Caſes. Where Foynt- 
tenant ſhall take in advantage of the Infancy 
of bis Companion. Diverſity as to the Entry 
of 8 Stranger to the uſe of an Infant. Of 
Remitters of. Infants in 2 or 3 Diverſites. 
The nature of Remitter. Diverſity between & 
Fuffment at Common Law, and a Feeff ment 
toUſes. Of Remitter by Entry for Condition 


broken. Infant bound by Nen-performance of 


Condit 10s . 


Ow by what Adqts in Law an Infant 
ſhall be bound or not, comes properly 


tobe treaced of, having ſhewed you by what 
As or Contracts of his own he is obliged. 
A to this our firſt enquiry ſhall be, Where 
a Infant ſhall bs bound by Collateral War- 
rnty, diſcended upon him during his Non- 
Wire or not. 


As to this a good diverſity is taken, 1 Inſt. 


30.2. b, Where the Entry of the Intanc 
Wb lawful when the Warranty diſcendeth, 
ad where it is not lawful, 1 1». 380; 
\ Whers 


ww 
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Where it is lawful, he may enter upon th 
Alienee with Warranty, and defeat ir, 
cauſe no Laches ſhall be adjudged in 
Heir within Age. But if he bring his Adin 
againſt him, he ſhall be barred by this Wy 
ranty, ſo long as the Eſtate whereunto th 
Warranty is annexed continues, and be ny 
defeated - by the entry of the Heir :; Bui 
he be within Age at the time of the Alen; 
tion with Warranty, and becomes of fil 
Age before the Diſcent of the Warranty; th 
Warranty ſhall bar him for ever. But if th 
entry of the Infant is not lawful, whenth 
Warranty diſcendeth , the Warranty da 
bind the Infant as well as a Man of ki 
Age; and the Reaſon is, becauſe the Efta 
whereunto the Warranty is annexed cont. 
nueth, and cannot be avoided but by Adia, 
in which Action the Warranty is a Bar, 

A Man ſciſed of Land had 2 Sons, all 
deviſeth it to his youngeſt Son in Tail,al 
dies, the eldeſt having Iſſue a Son, the you 
geſt Aliens in Fee with Warranty, and gut 
beyond Sea and dies without 1ſſue, the 
of the eldeſt being within Age 3 if th 
Collateral Warranty ſhall bind the in 
within Age in Reverſon without A 
ſets was the Queſtion. Per Curiam , Ii 
clear, this is a Collateral Warranty, al 
was a bar without Aſſets notwithitandil by 


Nonage, becauſe his entry was Tolled. It 
if the Infant be diſſeiſed , and a Collatend 


Anceſtor releaſe with Warranty to the Db 


ſciſor and dizs, and the Infant brings Aim 
againſt the Lilſeiſor ; this Collateral Wa 
ran 
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fanty ſball bind him, becauſe,tho* he mighr 
have entred and defeated the Warranty, yet 
in as mtich as he had brought this Action , 
he had given power to the Dilſfeifor to plead 
it againſt him; door. p. 96. Ewvan's Cale, 25 
H. 6.63. 


Where 8 Diſcent ſhall take away the Entry of 
an Infant that right hath, or not. 


Regularly, No Laches ſhall be accounted Rs: 
in Infants by Non-entry, or Non-claim to 
zyoid Diſcents. 

For he hath a right which the Law preſerves 
for him; but «liter where he hath not a Righe 
toenter, for there he ſhall be boond ; as if 
2 Man is ſfeiſed of Lands in Fee, his Wife 
mivement enſeint with a Son, and a Stranger 
abateth and dies ſciled, and after the Son is 
Born, he ſhall be bound by this Diſcent, be- 
cauſe at the time of the Diſcent he had no 


_—_ enter. 

tho? the Law doth Priviledge Infan- -*% 9ot 
q, yet irdoth ir not to prejudice anothers |..." 
atient Right. As B, Tenant in Tail En- fancy to 
leofs 4. in Fee, 4. hath Iſſue within Ape the preju- 
and dies, B. abatech and dies ſeiſed, the Iſſue vice of ano- 
o 4. being ſtill within Age; this Diſzent — 
ſhall bind the Infant, for the Iſſue in Tail © 5 
won his Abatement is remitted, and the 


law doth more reſpe&t an Ancient Right 


lat, who had but a defeaſible Title, 1 IF. 


K 2 Burt 


Jt 
Paviledge 
bolds not the Land diſcends to his Succeſſor , this 
2gaialt che ll bind the Infant ; for the Priviledge of 


Kairg. 
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But if the King dies fſeiſed of Land,” and 


Infancy in this Caſe holds not againlt- the 
King. Now where the Infant hath Right 
of Entry, if a Diſcent be caſt , the Infant 
being within Age, he may Enter at any 
time, Cither within. Age or after his full 
Age, 1 Infi.2.48. 8. 

But the Caſe of Baftard eigne and Maliz 
puiſne differ from the Common Caſes of Dif. 
cent and Bar, For Diſcents do only toll th 
Entry of him that Right hath , but leaveth 
him to his Action ; but now it a Man 
ſed of Lands in Fee hath Iſſue two Sor, 
Baſtard Eigne and Mulier puiſne, and the F 
ther dies, the Baſtard Enters claiming 
Heir to his Father, and occupicth the Land 
all his Life, without any Entry made upm 
him by the Malter, and the Barſtard hath 
Iſſue and dies feiled, and the Land Diſcend 
to his Ile who entreth, in this Caſe the 
the Mulier is barred for ever , both of his 
Entry and of his Action; and if the Muir 
be wichin Age at the time of the dying {t 
ſed, he ſhall beſo barred too; for the Iſt 
of the Baſtard is become in Judgment 
Law as lawful Heir. For its the Antient 
Law, yuſtum non ett aliquem poſt mortem ft 
cere Batiardum qui toto tempore vite ſux 
legitimo babebatur. As tor this Reaſon, ft 
penes Autborem ; the beſt of it is, theſe Cal 
come but rarely, or elſe I conceive Infafi 
Muliers Legitimate ought to be relieved 


by an Act of Parliament But enonp 
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of this, and this in terrorem fornicandi, 8 Rep. 
Lubfor ds Cale. 

Two Joyn-tenants, one within Age, the 1n Caſe of 
other of full Age are diſſeiſet , and a Dif- 219% 
cent is caſt, and he of full Age dies; the yu. a. 
Entry of the other ſhall be Cangeable into fa, ang 
the whole, 1 Inſt. 36. onc izunder 

If ewo Joynt-tenants in Fee,the one with- Age, and 
in Age, and the other of full Age be diſlei- = _— 
ſd, and the Diſſeifor dies ſeiled , and his wi... 
Iſue Enter, one of the Joy tenants being joyntenanr 
then within Age, and after that he cometh ſhall rake 
to his full Age , and the Heir of the Dif- 29 29vanr- 
ſriſor lets the Tenements to the Joynt-ten- — ——_— 
ants for the Term of their two Lives, this compani- 
is a Remitter as to one moiety to him that on. 
was within Age, becauſe his Entry was 
Congeable ; but the other Joynt-renant hath 
only an Eſtate for Term of his Life, becauſe 
his Entry was taken away. For the Advan- 
tage is given to the lafane in this Caſe, 
more in reſpe& of his perſon than of his 
Right, whereof his Companion ſhall take 
no Advantage. 

As co the Entry of an Eſtranger to the pirerfry 
ue of an Infant, the difference is fine. If s to the 
an Infant make a Feoffment in Fee, an E- Entry ofa 
ſtranger of his own head cannot Enter to —_ 
teu of the Infant, for the Eſtate is void- ,p,reu. 
able, and the Infant at full Age may make 
tgood. But where an Infant is diſleiſed, 
a Entry by a Stranger of his own head is 

and preſently veſteth the Eſtate in the 
; 1 Infs. 245. 4 
R 3 But 
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But where a Diſcent ſhall toll the Entry of 


an Infant and where not, Y;ds more fully in 
I In. in the Chapter of Diſcents. 

Remitters As to the Remitter of Infants (which j; 

of Infants. an act of Law) the Learning in our Book 
is very curious, and the delicacy of Reaſon 
is diſplaied in its full Luſter. 

I ſhall give you a Taſt of it. 

Regula, Its a Rule, That if Tenant in Tail dif 
ſeiſeth his Diſcontinuee, his Iſſue ſhall be 
remitted notwithſtanding the Infancy , 
Coverture of the Diſcontinuee, and thi 
ſtands upon the ſame Reaſon as the other of 
Diſcent , the Law reſpeteth an Antient 
Right more than the Priviledge of Infancy 
1 Inſt. 384. 

The nature Now Remitter is wrought by operationd 

of a Remit- T.aw, upon an Eſtate paſt or veſted ; the con 

fer. ſequence is, That it muſt be guided by th; 
Eſtate, and waits thereupon. And there 
fore, Diſcontinuee afrer the Death « 
Tenant in Tail makes a Feofftment by Dex 
tothe Ifſue in Tail being within Age, who 
hath Right, and to a Stranger in Fee, and 
makes Livery to the Infant in the named 
both ; the Iſſue in this Caſe is not remitted 
rothe whole but to the Moiety , for firſthe 
taketh the Fee-ſimple, and after the Remi 
ter is wrought by Operation in Law, and 


Diverlty therefore can Remit him but to a Moiet 
between 2 


Feoff; 1 Inft, 350. 4. ; 
ny Com- Another diverſity is between a Feoffmeit 


mon Law, at Common Law, and a Feoffment to Uk 
and aFeof® For if Tenant in Tail Infeoffs his [flue wilt 
me in Age, he is remitted, and the Ly . 
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ſpets the time of the Feoffment ; and not 
the time of the dgath of the Tenant in 
Tail, when fuch Heir was of full Age. 
Rut if Tenant in Tail make a Feoftment in 
Fee, (his Heir within Age) to the uſe of his 
Iſhe being within Age , and his Heirs, and 
dies, and the Right of the Eftare Tail dif- 
cends to his Iljue being within Age, yet he 
is not remntced. Becauſe the Statute exe- 
cutes the Poſleflion in ſuch plight, manner 
and form as the Uſe was limitted, 1 Inf. 
248. 6. 


If Tenant in Tail make a Feoftment 11 Remitter 
Fee upon Condition and dies, the Iſſue in by Entry 


Tail h<ing within Age doth Enter for the 
Condition broken , he ſhall be firſt in as 
Tenant in Fee-fimple as Heir to his Father, 
and conſequently and inſtantly he ſhall be 
remitted ; but if the Heir be of full Age he 
ſhall not be remicted, becauſe he might have 
had his Formedon againſt the Feoffee, and 
the Entry for-the Condition broken is his 
own Act. And for the ſame Reaſon, if Te- 
nant in Tail enfeofls his Heir apparent be- 
ing of full Age at the time of the Feoffment, 
and Tenant in Tail dies , this is no Remit- 
terto the Heir,becauſe it was his Folly,being 
of full Age he would take ſuch Feoffment,&c. 
and he ſhall during his Life be ſubje& to all 
Fram and Incumbrances made by the 
Anceſtors ; bur ſuch Folly ſhall not be judg- 
ed in the Heir being within Ags, in reſpe&t 
of his tender years. 


K 4 Ano- 
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Another difference between Infancy ang 
full Age in point of' Remitter is in this Caſs, 
If Tenant in "Fail enfeoffs a Woman in Fee 
and dieth, and his Iſſue within Age Marri. { 
e&th the Diſcontinuee , this is a Remitter 
to him, and the wife hath nothing; and the 
Freehold and Inheritance of the Wite vani- Þ; 
ſhed clear away. - Aliter, if ſuch Heir were Wy 
at full Age at the time of the Marriage, for W4 
chen the Heir hath nothing , but in the Wh 
Righr of the Wife, &c. Lt. $. 665. th 

One ſhall not be remitred by an at 
which commenceth by his own wrong, Wt 
Tenant in Tail Difcontinues and dies, his Win 
Son procures others to Dilfeiſe the Diſconti- W:n 
nues , and to enfeoff him then being with. By 
in Ape, he- ſhall not be remitred, becauk WWey 
the diſſeiſfin is a wrong which commenceth Yn 
by the Infant himſelf, 2 And. 39. 0 

An Infant ſhall be remitted, tho? he take Y:y 
an Eſtate back by Deed intended, or by Fine, 

1 Inf. 353- . N- 
Where one And note one thing more.If Tenant in Tail 
ſhall not Tnfeoffs his Son within Age, who ar full Age 


—_ lets the Land, and after he is remitted by 
by Remir. the death of his Father, yet he ſhall not 4 


ter to Ia- Void his own Leaſe, 2 Rolls Abr. 4.2.2. 

fancy. But Laches ſhall be accounted to an Infant 
ant. for Non-performance of a' Condition, at 
Non-pe exed to the Eſtate of the Land, either 
formance made to. the Anceſtor or to himſelf; and it 
of Condi» ſhall bar him of his right to theLand for ever. 
tion. So of a Condition in Law as one annexed 


to an Office, wide ſupra. Plow. 136.6. 
An 


| 
» 
o 
[ 
: 
. 
[ 
; 
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An Eſtate is Deviſed to an Infant,provided Stature of 
ſhe Marry with the conſent of, &c. and Merton c.5, 


he Marries (being under Age) without Con- 
ſent; the Condition is broken, and ſhe for- 
feits the Eſtate, 2 Keb. 758. 

If a Man makes a Feoffment in Fee to 
another reſerving Rene, and if he pay nor 
theRent within a Month, that then he ſhall 
doable the Rene , and the Ferfee dieth. 
his Heir within Age; the Intan. payeth nor 
the Rent, he ſhall not by this Laches torfeir 
any thing ; aliter of a Feme Covert. And 
the Reaſon of the Diverſity 1s, for that the 
Infant is provided for by the Statute of Mey- 
met. non current uſure contra altquem infra 
autem exiſtent', Pur this Statute doth nor 
"tend co a Condition of Re-entry , which 
aa Infant ought to perform, for the forfei- 
” Ta cannot be called «ſure. 1 Inf. 
46, b, 
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CHAP. XII 
Of Declarations and Pleadings. 


Perſons ſhall be enabled by Intendment till th 
contrary be ſhewed, Diverſity where they 
view of a Statute is reftricttve, and whim 
is peneral, and after comes a reftraint. | 
wer ity between pleading a Feoff ment by Cm 
mon Law, and by Cuſtom. What Avermmi 
are needful in Declarations againſt Infai 
for necefſaries. If the Bill for neceſſaries, n 
and what Iſſue ſhall be taken. Who are Tun 
of neceſſary Apparel. Acknowledment of Sat 

ation of parcel, and ſaith not what, fy 

Tudgment for any part, Replication ill n 
the concluſion, yet aided after Verdif by th 
late Statute. Condition to bring in A. ani 
at their full Ages, bow to be expounded. (t 
federation of being bound with Security, a 
ſaith not in what Sum. Infant after Nu 
Aſſumpſit pleaded, moved in Arreſt of uk: 
ment, that be was within Age. If Infa 
plead Non eſt fa&tum, be ſhall not have « 
vantage of bis Infancy. What may be gion 
in Evidence on Non Aſſumpſit. Where Not 
eſt fatum muſt be pleaded, and where tit 
Special Matter, and how to conclude. Win 
and what Aﬀions the Parol ſhall Demnr fi 
Non-age. Aſize. Anceſtral Poſſeſſion. # 
ceftral Droiturcl. Formedon, Appeal. Partitm 
Torts. Dower. Quare Impedit. Eftrepem. 
Debts on Bond, Error. Treſpa/s. Debt again 
fl 
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the Heir in Aſſize on being oufted by Exe- 
extion 018 4 Statute Merchant, or Recognizance. 
Where Parol ſhall not Demur for the Non- 
Age of the Huiband. Where it ſhall for the 
Non-age of the Wife. Detinue againſt Ex- 
ecutor. Diverſity as to the Parol demurring in 
caſe of Purchaſe, or Diſcent. Counterplea of 
Age. Where the Parc ſhall Demur againſt 
all for the Non-age of one. Where the Court 

\ Ex Officio ſhall grant the Age, altho? ihe 
yarty do not pray it. 


Aving inthe precedent Chapter ſhewed 

by what Aas of his own, and by whar 

Atts in Law an Infant ſhall be bound or nor, 

and what Actions, and for what things lies 

againſt him; ir will now be proper to Ilu- 

ſtrate the ſame by ſeveral Caſes and Reſo- 

lutions concerning the manner of Declaring 
and Pleading. 

It is a known Rule, That perſons ſhall be 

enabled by Intendment 5. e. perſons ſhall be 


ſuppoſed of ability except the contrary ap» abled by * 
[= as if Qbligation be made by a Man or !*<2d- 


ments 


oman, in Action brought upon the Bond 
he {ball not be compelled to ſay, That the 
Man was of full Age, or that the Woman 
vas Sole, for that ſhall be intended till the 
contrary be inewed, But if one will plead 


aFeoffment, or Grant of Cty que uſe, there 


be ought ro ſay he was of full Ape, ſane 
memorie, &c. on the Statute of 1 R. 3. tho? 
am the Stature of 4 H. 7. of Fine and Non- 
claim he need not do 1o. And the Reaſon 
ji this, The purview of the Act of 1 R. 3. 


15, 


59 


Perſon 
ſhall be eg- 
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Diverſity 


where the qade by any perſon being of full Ageq 


purview 1s 
reſt 3ctive, 
and where 
ir is at fir Not warrant any Feoffment or Grant, but 


general, 
and afrer 
comes 4 
reſtraint» 


Diverſity 
berween, 
pleading a 
Feoffmear 
by Com- 
mon Law 
and by 
Cuſtom. 
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15, That a!l Feoftments, Grants, &c. bei 


ſame memory, &c. to. any perſon , ſhl 
be good and effeual, and the AQ day 


thoſe perſons who are void of fuch defe& 
And therefore, he who will take adva 

by ſuch Conveyances , ought to ſhew thy 
he who made them was void of ſuch 6 
ies ; but atherwilſe it is where the puryiey 
is general, and the reſtraint to ſome cons 
after by exception, as it is in the Statute 
4 H. 7. of Fines, or by another branch g 
it is by the Statute of Wills, where theDs 
viſee ſhall plead the Deviſe generally, tho 
there is a breach after that purview, That 
Wills made by Infants, Feme Coverts, &c 
ſhall not be effectual , Plow. 176. Stowdl 
and Zouch. 

If a Man plead a Feoffment at Comma 
Law it ſhall be good, and if the Feoffor ws 
within Age, it ſhall be ſhewed of the other 
fide; but if a Man pleads a Feoftment by 
Cuſtom, and the other ſaith the Feotfor ws 
within Age ; and the Plaintiff replies, That 
an Infant within Age may make a Feol 
ment, the ſame is not good, but a departure, 
for he ought to have ſhewed, that at the 
beginning of his Declaration. So, 

37 H. 5.6. In a Praecipe quod reddat, tit 
Tenant pleads, That the Land was Deviſed 
to him, &c. The Plaintiff replies, That the 
Devifor was an Infanr. The Defendant faith, 
that by the Cuſtom an Infant at ſuch an Age 
may Devile. k 

ut 
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Bat in a dur fuit infra etatem, If the Te- 
nantdo plead a Releaſe of the Demandanr, 
it is no Plea without ſaying that he was of 
full Age; for the Plea ſhall be raken moft 

againſt himſelf, that is, that it was 
made when he was within Age, PI.Com.1 04.4. 

Seing perſonal Aﬀions brought againſt 
Infants are ' for neceſſaries, or things rela- 
ting thereunto, I ſhall be a little more large 
chout the Declarations, and gif of the Ation 
and Pleadings thereupon. ; 

k muſt appear by the Pleadings, That the 
Apparel ( for which the Infant made the 
Contrat ) was for the Infant himſelf, and 
if it be averred that they were for himſelf, 
for his own wearing , yet it muſt be averred 
that they were necellary, and convenient 
for him ro wear, according to his Eſtate and 

ee, as it was adjudged in Ive and Che- 
fers Caſe, Vide the Caſe ſwpre in the Chap. 
ter of Contracts ; for the Plaintiff made no 
ſuch Averment in- his Declaration , and 
therefore it was adjudged for the Defen- 
dant, Ive and Cheſter. 

But per Cur, in Ruſſel and Leay's Caſe, 1 
K. 382. the particulars of the marterialls 
ae needleſs to be fer forth ; but tho? it be 
not laid expreſly to be for him or his wear- 
ng; yet if there be that which is Tanta- 
ww, and it appears by the Declaration to 
it (0, its good enough, as in Ruſſel and 
lys Caſe, 1 Keb. 182. 

Debt was brought on a Bill given for Se- 
arity of Money due for necelſaries; Fhe 
kendant pleads Non-age. The Plaintiff re- 
plies, 
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What aver» 


ments are 
needtul in 
Declara- 
tion againſt 
Infants for 
neceſlarics. 


If the Bill 
be unrea- 
ſonable, 
then Iſſue 
ſhall be 
taken. 
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plies, it was pro neceſſario apparatu & weſt 
not ſaying it was for him, or that it w 
ſuitable ro his Degree. The Defendant | 
murs; but it being ſaid he fold it to himjj 
ſhall bs intended for him. And if cheki 
be unreaſonable then Ifſue may be take 
that it was not due for neceflaries, andthe 
the Plaintiff muſt ſhew the-Bt!] to be ſuis 
ble to the price of the things, and the whih 
Bill is void , if the price be unreafonabh 
And here by the Demurrer, the Deſenday 
hath confeſſ'c it to he due, 2. It was laidy 
be for neceflaries eidem deliberat”, and dos 
not ſay it was pro neceſſariis of the Infa 
as was Ives Caſs, 2 Cro. 560, Yet the Cain 
agreed it to be well enough without k, x 
Pop. 151. And per Cur. if the Bill be of & 
cetlive rate, the Defendant may Trayverk, 
abſq; hoc that it was for neceſſary appar, 
and the Plaintiff muſt reply ſpecially ; al 
the Jury ought to find in ſuch Caſe none 
fatum, 21 Ed. 4. Quar. 1 Keb. 382,416,413 
Ruſſel and Ley. 

Debt was brought upon divers Contraby 
all for Apparel, ſome for Fuſtian Suits, fone 
for Velvet and Sattin laced, Suits laced wit 
Gold Lace amounting to 44 /. whereof ht 
was fatisfied 4 /. The Defendant pleads It 
fancy. The Plaintiff replies, That he ws 
one of the Gent. of the Chamber to ti 
Earl of Eſſex, and ſo it was for his necelſay 


Apparel: And it was thereupon demurred, 
Whoare And per Cur. we are to judge what is nece 
Judges of 
x.eceſlary 
& yparel, 


{ary Apparel, and ſuch Suics of Satin, &, 


are not necellary for an Infant tho? he » 
Gent 
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Gentleman. . It was prayed for the Plain- 


tif, that he might have Judgment for thoſe 
that were neceſſary Apparel. But per Cur. 
In rezard he had acknowledged ſatisfaction 
for 4. parcel, and they did not know where- 
fore it was paid , therefore he could not 
have Judgment for any parr, alter. he (ould 
have had Judgment for the Contracts 


,which were allowed of, Cr. El. 583. Maka- 


rel and Bachelor. 

Note, In Eje&tment Infancy was pleaded, 
and upon Examination he was found to be 
63 years of age, and an Attachment was 
granted, 2 BulfFr. 67. 

In Aſumpſit for Wares fold. The Defen- 
dant pleads, That at the time, &c. he was 
within age. The Plaintiff replies, The Wares 
fold were neceſſary and ſuitable to his Eſtate 
and Degree. Er hoc petit qd' inquiratur per 
patriarn, Et pred? Def. ſimiluer It was mo- 
ved, that here was not any Iffue joyned, 
becauſe there 1s not any Negative. Per Cur. 
He ought to have averred by paratus eſt, &c. 
and then the Defendant might have denied 
it. But theſe are two Afﬀirmatives, and it is 
matter dehbors the Declaration ;. but yet in 
this Caſe the concluſion al pais is good after 
a Verdi, for the matter which is the gift 
of the Action is void after Verdi&t for the 
Plaintiff, the right of the cauſe being tried 
Sid. 341. Burton and Chapam. 

Bond with Condition, That the Obligor 
ſhould bring in the Son and Daughter uf 
Sat their full age, to give ſuch Releaſe as 
athird perſon ſhall require, The Defendant 
pleads, 


z 
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Concluion 
ill in the 
replication, 
yer aided 
after Ver« 
dict by the 
new Statute 


Condition 
to bring in 
AF. and B., 
ar their 
Age, low 
ro LC Cx- 
pounded. 


Bond taken 
pro ſecuri- 
tate of 10]. 
for Meat 
and Drink 
of an Ins 
fanr, 
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pleads, That the Son is alive under ape 
D. The Plaintiff may Demur, for it mf 
be taken of their reſpeQtive ages, 1 Vents}, 
RoſwilPs Caſe. 

Action on the Caſe was brought againſt 
an Infant, becauſe he put Cloth to the Plain 
tiff being a Taylor to make a Suit of it,” and 
promiſed to give him ſo much for the m& 
ing of it, and providing all things nec 
(asTrimmings) as he deſeryed. The Defen 
dant ſaith, true it is, ſuch a promiſe he mads, 
but that then he was within the Goverp 
ment of A. and he. made chis promiſe for 
him, ab/q; hoc that he. made any ſuch pro, 
miſe. Per Cur. The Action lies, tho' a Bend 
in ſuch Caſe is not good, and the Plea i 
Repugnant. In this Cafe there needs notary 
Averment, that the apparel was convenient 
for the Infant for his Quality, becauſe 
doth not provide the materials, only the 
making and the neceſlariesto it, as Lining 
Lach.p. 156. Delamere and Clare. 

Debt was brought on a Bond of 10, 
The Condition whereof was, Whereas thi 
Plaintiff had paid 10 /. for the meat, drink 
and apparel of the Defendant, if the Ds 
fendant ſhould repay the 10 /. the Bondt 
be void. The Defendant pleads Non-age. The 
Plaintiff replies, The Bond was made proſe 
curitate of the 101. for the meat, drink and 
apparel of the Defendant. The Detendatt 
Demurs, and Judgment was given for th: 
Defendant, tho? this Caſe is differently 
ported by Cro. Eliz. 920. which is of 4 


Bond taken for double the Sum for «© 
Mea!, 
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Met; Drink and Apparel of theDefendant, | 
2nd there adjudged void, More 679." Ayliff 
ad Archdale, Cro. Ekiz. 920. : 
Plaintiff , Infant, brought ati Aſſumpſir Confidera- 
inſt F. and declared , "That che Plain- _ —_ 
bought. of 'the Defendant” an Horſe for jo 
12 pieces of Gold paid” iri hand,'and for 11 /. gecuriry for 
more to be paid at'the Death, or Marriage 11 /. tor 
of the ſaid Plaintiff, for which he ſhould be- 2n Horſe, 
come bound with ' ſufficient Surety by their P<2cant 


Writing Obligatory » the Defendant in con- |, wy 


| to deliver, 
fderation thereof promiſes to deliver the gc. good 
Horſe to him when he ſhould be required ; confidera- 
now the Court held the Confideration good. fi9n, but 
Bit Verdi&t was for the Plaintiff, but Judg- _—_ 
ment was againſt 'him for a fault in the De- ,,.n 
ctation , becauſe he did not aver that the 
hg] was ready Scaled, and to deliver the 

me to the Defendanr, neither did ſet down 

tie Sum in which they ſhoutd be bound 

jor -the ſame” For 'the Law requires he ſhould 
t bound in a competent Sum, Which is un- 

dr the Judgment of the Court, and it muſt 
pleaded cherefore expreſly, that the Court 

wy Judge of "it, Hob. 67. 77. Ajiftin and 

_ . __ Abr.19. — me Caſe.” * 

The Defendant pleads Non Aſſumpſit in x; 

Aion on the'Caſe, nd then Tar he ——__" = 
moved in Arreſt of Judgment, that he was /unp/it 
a Infant ac the time of the promiſe, & pleaded, 
ver? nil capiat per Billiam. Vide opin* de _—te 


| . . Arreſt of 
kelings, it Brownl, 11 Auftin and Fervis's as 
Uk, that he was 
Within 28% 
L Fc 
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146 The Infants Lawyer. 
It is agreed in Fleming and Pirman's 
Winch.63. If Infant pleatl Non eft fa#am, he 
ſhall not 'have advantage of . his Infang, 
Winch, p.64. 


Where Noz Its a Rule laid down in our Books; þ 
eft _ every Caſe where the Obligation is void, hy 
m2 + hall conclude Noneft faftum, as in the ak 
and-whete, Of, a Feme Covert, ſhe ſhall plead Now « |, 
one mult &wm.; for it is void as to her. oy 
ſhewthe So where a. Deed is razed, &c. Butity 
Special otherwiſe where the Deed is only voidatik 
"me for there in pleading he ſhall ;ſhew Y 

cial Matter, and conclude Judgment /; at 
As. if an Infant plead, That at the tine 
of making the Bond he was within age, ke 
ſhall not conclude I/int non eft fatum, hut 
Judgment / a#, 1 H.7.18. 5 Rep.119+ c.. 

So.is 1 Ventr.102.Infancy. mult be plead; 

and the .party cannot be aided on Nan; 
factum, 1 Venir. 102. May, 2 Keb.S5 1.Paſſta 

and Bore,Mar. 3 Keb.798. Tappers Calc. 


> = A. a. i itt _- 


What may  Feme Covert within age may be givenin 
be given ' Evidence... on Non aſſumpſis pleaded, per Halu, 


iniEvidence anq not denyed. 
on Nen 


Sa oO plead Non-age at the time of tht 


Converſion in Trover, Quare. 


SF 8:S'S. 
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Where the Parol. ſhall demur for the Non- 


ages 


Real Actions being changed into Eje&t- 
menes, and few brought in our times, excepc 
in ſome Special.Caſes, there need not much 
tefaid about the..Plea tarrying till che full 
ze of the Infant.; yet becauſe ic bears a 
mbderable Title:in our ancient Books, I 
| obſerve ſome. adjudged Caſes, with the 

eaſons of the Reſolution , having an Eye 
Toy Real Actions moſt uſual, and no 


r, 

The Reaſon given in Dyer 1 37. why In- 
fantſhall have his age, is, becauſe he cannot 
diſcern his own Right ; and the Court (ex 
i) ought to ſpeak-for an Infant. Age is 
to.de- allowed the Infant when he is to de- 


kad his Right. 


I is regularly true, That in all Real Reguls« 
..,AQtions the Infant ſhall have his age. 


And altho? he will not pray ic, yet if this 
"RE pear to the Court they will grant it; bur 
tein Tortious Actions made by him he ſhall 
Jt have his age, for malitia ſupplet atn> 
2 Roll,Rep.1 7. 
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Except in ſome certain Caſes bereafter min- 
tioned. 


—_ In all Real A&ions which Infant b 
Adions of Of his own 'Poſſeffion , | altho? he had 
hisown Lands by diſcent, and 'altho* the -Tenai 
Poſſeſſion. - plead: the Deed or Warranty of his Anceſtyr, 
che Parol ſhall not demur for his Non-ax: 
For by 'preſumption of Eaw, the gray 

that rhe Parol ſhall demur is for the ben 
and in” favour of the Infant 3 becauſe 
want of good intelligence of his Eftate,'and 
of the verity of the Matter, he ſhall notk 
-prejudiced of his Right; (7 <_R 
As the Parol ſhall not demur in a Wiitd 
Entry ſur diſſeifin made to'the Infant himltl, 
nor in a Writ of Right of a'Deforcementt 
the Infant himſelf ;-16'in a Writ of Eſtha, 
Ceſſavit,Writ of Right ſur Diſclaimer brongſt 

by Infant, orin a Writ of Meſne. | 
Where the But in Actions Aunceſtrel Dyoiturel,whenns 
Tenant thing diſcend but a naked Right from theAr 
may plead, ceſtor in Fee-ſimple,who once was in poll 
—_ , ſion, to an Infanr, there the Tenant withou 
rang *" Plca pleaded may pray that the Parol ſhi 
demur'; as in a Writ of Right, as Heiftotlt 
Anceſtor. | 
So it Infant bring a Formedon in Revert", 

as Heir to the Donor. 

But in Formedon in Remainder, tho It 
demand a Fee-{1mple, yet his Anceſtornere 


was in Seifin, nor took the E/plees ; there tit 
Tenant without Plea ſhall not pray, that Wy 
Parol ſhall demur, 


The Infants Lawyer. 
'In all A&ions:Awnceftrel poſſeſſory ; as in 
Coſmage, Ayel, Beſayel,&c. where the Anceſtor 
dies feiſed , there the Tenant without Plea 
pleaded may riot pray, that the Parol ſhall 
demur tor the . Non-age of the Deman- 
dant. 


mandant does not recover a meer Right, but 
2 limited Eſtate per formam don; , the Parol 
ſhall not demur: Bur in 4/ize and Afize of 
Mortdanceftor ,. the Parol upon any Plea 
pleaded ſhall not demur, 

Formedon in Remainder was brought againſt 
Infant in C. B, The-Infant by his Guardian 
pleads he was in by Diſcent , -and prays that 
theParol may demur; and upon this, Iſſue is 
taken and found for the Tenant in the For- 
md, and Judgment final was there given, 
(viz.) That the Demandant ſhall be barred. 
And for this a Writ of Error broughtinB. R. 
and Judgment was affirmed. The Reaſon is, 
becauſe this Iſſue is upon a Matter in Fac, 
which is ſuppoſed” to be in the Coniſance 
of the party ; and if he will give ſo much 
Trouble and Charge to the other party, its 
reaſon he ſhould be barred. Aliter upon De- 
murrer, becauſe the party is not ſuppoſed to 


- I inall Dilatories, orother Matters pleaded in 
«| Abatement, if Iſſue be taken its peremptory, 
_ IF andthe Prayer is, Quod breve caſſetur,$id.25 2. 

' ill 1 Keb, 869. Ampeor?s Cale. 


L 3 


In Formedon in Di{cender , where the De* rormedon. 


teConiſant of the Law. And it 1s a Rule rvguls. + 


T50 


Regula. 


Appeal. 


Par tit] ONs 


Diverſity. 


The Jnfants Lawyer: 


In all Real Ationsat Common Law, (and 
in ſome few its taken away by Statutes) if 
the Tenant was within age, and in by Dif. 
cent, he ſhall have his _ * As in Scire far 
upon a Fine; in Error, it he be Tenant; in 
Formedon in Diſcender , in Ayjel , unleſs 1 ie be 
founded in his own Tort. 

Vide pluis de hoc in 6 Rep. Markali 
Caſe. 

The firſt Statute about Age is Weſtm. 1, 
c.4.7. Which ouſts the Heir of the Dilſeifo 
from having his Age. 

The ſecond is the Statute of Glouceſter, e., 
which ouſts the Heir of his age in a Wei 
of Ayel and Beſayel. 

The third is W: 2. c. 44: in a Ci in wit 
2 Bulftr.13 7,136. 

And its a fure Rule, The Parol ſhall on 
demur for the prejudice - of the Infant; by 
for his benefit, 2 I»f.2.91. ; 

The Parol ſhall a demur'i in an Appel 
2 Inſt.3%. 

The Infant ſhall not have his age int 
Writ of Partition, broughtapon the Statuts, 
becauſe nothing is In deman but the Part 
tion, Hob:179, - 

And the Dwerſiry is eaktoti between thek 
things that concern the- Hereditary Right 
(for which-the Parol ſhall demur) and thok 
Actions-which are brought-and -grounded# 


ſon Tort demeſrie ; as Waſte, Difſeiſin, &c. i 
there Maliteſa ſupplet &#tatem , Co. Tk 


497+ 
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The Infants Latvyer, I51 
ki a Writ of-Dower the Parol ſhall not Dover. 
demur for the favour of Dower; and per- 
the Wife may dye before his age , Tris. 
476c.B.R. Epp*s Cale. 
- In Quare Impedit the Parol ſhall not demur 2s. mpedit 
for the Nonage of the Patron , Defendant ; 
for the Laple may incur before his full 


a 

© Writ of Efrepment againſt Infant, he x/7r9mene 

'Þ fall not have his age, becauſe this Action 

'W iin Nature of a Treſpaſs, and this is made 
by himſelf, 3 H.6.16. | 


, And for the ſame Reaſon in Afﬀize the Ae. 
Tenant ſhall not have his age. 

\ if a man by Bond bind himſelf and his P*>* 2 
Heirs to pay 100 Lat fuch a day;and if he pay 

NF it not at the day, that then he and his Heirs 

L i ſhall pay 10 J. for every Quarter that is be- 

hind. Obligor dies, and leaves Aﬀets in 

Fee-fimple, his Heir wichin Age, he ſhall 

have his Age by the Common Law, and 

after his full age he ſhall be freed of the 

366, per the Quarter, by the Statute of Merton, —_—_— 

65. : 

-lnfant Imparles till another Term, where age: tm- 

heappears by his Guardian, yet he ſhall have parlance. 

the benefit of his age, 21 Ed.4.78. 

Ina Writ of Error againſt the Heir of the E:rot- 
Recoveror , by Real Acton the Parol ſhall 
&mur for his Non-age,altho' he had nothing 
the Land ; but the other is Tenant, be- 
auſe he is preſumed not to have Coniſance 
of his own Right, or to know what is beſt 
k himſelf, 9 6.46. 

L 4 In 
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Dower. 


Treſpaſs, 


and juſtifies 


for Rent. 


Debt 


againlt the 


Heir. 


, 


The Infants Lawyer. 


In Error'to reverſe a Fine, the Defen 
if he be Ter-tenant in tail by diſcent , 


within age, and 


was Ter-tenant : But if he had not bey 
Ter-tenant , he ſhould not have his age in 
Error,' Me.$47. 

If Baron and Feme levy a Fine of theLand 
of the:Husband, and after the Husband die, 
and the Coniſce dies , his Heir within age, 
againſt whom the Wife brings a Writ of 
Error,being Ter-tenant ; but the Wife plead, 
ſhe claims only Dower in the Land, yet the 
Plea ſhall demur , becauſe the Wife may 
make-/other Title in the Land when it is 16 
verſed. And the Dower is not demandedin 
this Action , as in a Quod ei deforceat ; the! 
there was ſome doubt upon the Demurter, 
H.13 Fac.B.R Herbert and Bincot. 


In Treſpaſs YV: & armis againſt an Infant, 
who Juſtiftes for Rent and the like , as Het 
to his Father; if the other ſhew forth the 
Deed of the Anceſtor in diſcharge, yet the 
Plea ſhall not demur; but the ' ought to ath 
ſwertothe Deed preſently. - 

Ina Writ of Deb: againſt the Heir ht 
ſhall have his age , becauſe he may ar 
full age diſcharge himſelf -by ſaying, that he 
had nothing by- diſcent, HZ. 7 Fac. Vivian and 
Trelawwnzy: (i 


ws 
have his Age: The Defendant to a Writ 
of Error pleads a diſcent of Lands to hin 
rayed his age; and the 
age was granted , becauſe he that prayedit 


—_ 5 x. 4 
® 4 
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The Jnfants Lawyer: 153 


If a man ſue Execution upon a Statute 4ſize be. 
Merchant againſt an Heir within age , and is ouſted 
ouſts him by it, an Afiize lies for the Heir; by Execus 
for he ſhall have his age. chores 

So if a man ſue Execution upon a Recog- Merchant; 
gizance againſt an Heir wichin age, he ſhall So of a 
have” his age altho? he be partly charged as *<<28"i- 
Ter-renant , 3 Rep. Sir William Herbert's © 
Caſe. 

The Infant who had the Tenancy by diſ- 
ct, ſhall have his age in a Per que ſerwitia 


-- wa againſt him, 9 Rep. 85. Coney's 
(a ' 


In Aion brought by Baron and Feme, for Wherere 
theInheritance of the Wife, the Parol ſhall ©2*9! hall 
not demur for the Non-age of the Husband, wage 
= it is in right of his Wife, Dyer 1 37. Hangs of 

In a Precipe quid reddat againſt Baron and 9nd, and 
me of the Land of the Wife had by dif. << it 
ct, the Parol ſhall demur for the Non-age —_ 
of the Wite, altho* the Husband be of full age of the 
19e, Wife. 

In Action of Debt brought againſt Barn 
and Fee upon the Bond of the Anceſtor of 
the Feze, the Parol ſhall demur for the Non- 

# of the Wife. 

In Detinue againſt Executor , upon Bail- Petinne 
nene-to the Teſtator , the Parol ſhall not 98%i"® . 
femur for the Non-age of the Executor , — 


H.6.40, 


the Infant be in by Purchaſe,he ſhall not Reguls. 
have his age. | 


As 


154 
Parchaſe. 


The Jnfants Lawyer, 


As if Leaſe for life be, the Remaindery 
the right Heir of F. S. who dies, his Hey 


within age ; he ſhall not have his age. 


So if a Gift is made tothe Father for lif 


the Remainder in tail to the Son , the Re 
mainder to the right Heirs of the Father 
and after the Father dies and the Fee di 
cends to:the Son within age, yet he ſhall ng 
have his age, becauſe he hath the Eſtate tg] 
by purchaſe, oy H.4.5. 

If Leſſee for life ſurrender to an Infant, 
who had the Reverſion by diſcent , he ſhll 
not have his age. 


Heir oftb® If the Infant be in by Abatement, and 


Diſſeiſee 
ſhall have 


his age. 


Diſcent. 


What ſhall 


not by Diſcent , he ſhall not have his age; 
but it the Heir of the Diſſeiſee enter , he 
ſhall have his age, 9 H.4.5. 

If Tenant in Tail enfeoffs his Iſſue and 
dies, the Iſſue ſhall have his age 3 for he 
remitted, and fo in by diſcent. 

It 2n Infant be enabled by the Cuſtom to 
ſell his Land at a time certain,as ({uppoſs)a 
the age of Fifteen, after this time and belar 
his full age of One and twenty years he ſhall 
have his full age; for the Cuſtom dorh not 
extend to this Collateral thing, 11 H.4-36. 

If a man ſaith in an Action in which 


be a good Ape lies, That his Anceſtor wasſeiſed in Fee, 
plea. 


and died ſeifed , and this diſcended to him 
within age, and pray his age; it is a good 
Plea that his Anceſtor died not ſeiſed, 29.64. 
. 
One ſeiſed in Fee-ſimple , makes a Fee: 
m Fee to one and Heirs; afterwards he levis 


a Fins co him and his Heirs , the Cee 
16, 


_ 
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The Infants Lawyer. 
lies, and this diſcends to his Heir within 

» The Heir of che Conifor brings a Writ 
_— againſt che Heir of che Conifee, to 


reverſe the Fine, who prays allowance of his 


ws. The other Counterpleads, and faich 
zpainſt this, Tow owght not ro bawve your Age, 

becauſe you have a Fe ' made i my Fa 

eB ther, to your Father and bis Heirs, This Plea 

1 hall not ouſt him of his age. 

; Fhere the Parol ſhall demur againſt all, for the 

Now-age of one. 

( 

| [If two are vouched, if the Plea demur for 

« © theNon-age of the one, it ſhall demur for 


the other alſo. 

So if one Coparcener had aid of the 
other within age, if the Plea demur for the 
Non-age of the one, it ſhall demur for both, 
9H6.47.1 Inſt.164.4. 

In Dum fuit infra atatem by two Copar- 
enersof the Seiſin of their for the 
Not-age of one of the Demandants all the 
Plea ſhall demur, Dyer x 37. 

It Four enter into Recognizance, ali 
ater one dies,his Heir within ages in a Scire 
fu againſt the Heir and the others, the Parol 
ſtall demur againſt all, 29 4/37. 

The Parol ſhall demur tor the Non-age 
of one Co-heir upon che Obligation of cheir 
lnceſtor, 240. p.74. 
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156 The Jnfants Lawyer, 


Where the Court ex officio ſhall grant the 4p, 
altho? the party do not pray i. 


Note, If the Parol ought to demur for th 
Non-age of the Infant ; altho' thatth 
Tenant would anſwer , yet the Cour 
ought to award that the Parol ſhall d 
mur, 6 Rep.5.4, Marſhal's Caſe. 


” 2 ©» & 


The Infants Lawyer. 


Pb 


CH AP. XIIL 
Of Infant Executors and Adminiftra- 
| rors, 


of the Power of Infant Executor. A Releaſe 


of an Executor for Principal Money and In- 
rereſt, Quzre,. if « Devaſtavit. The Re- 
leaſe of Infant-Executor ſhall not bar him, and 
why. In what Caſes it will bar. Of the 


Ihfants Agreement ro a Deviſe. Infamt-Exe- 


eutor may Sue .by Attorney ; but not defend 
without a Guardian, and why. Executors, 
ſame under Seventeen , and others above ; all 
may joyn in one Suit, and they may Sue by 


" Attorney. Of Adminiſtration durante mi- 


nori ztate. 1: is General or Special. This 
ſort of Adminiſtration # not within the 
Statute of 21 H. 8. Where and when, and 
for what Reaſon, Adminiftration durante 
minori- ztate ceaſeth. The Office and Power 
of an Adminiſtrator durante minori ztate, 
and what atts done by him ſhall be good and 
binding, or not. How ſuch Adminiſtrator may 
grant Leaſes : Or ſuch Adminiſtratrix gives 
Bond to Creditors , and then takes Husband, 
the Husband may retain the Value. Of Attions 
and Suits brought by and againſt an Admi- 
niftrator during Minority , with Declarations 
and Pleadings. Admmiittrator, - during the 
Minority of an Executor of an Executor, bow 
be (hall be named Adminiſtrator during the 
Minority of an Infant-Execmtor ; both muſt 

| be 


The Jnfants Lawyer, 


be named in Aion brought. If Adminifn 
ror durante minori ztate be Plaintiff, th 
Non-age of the Execator muſt be averr, 
Aliter where be is Defendant , and wh, 
Averment that the Executor is under the 4y 
of 21 years, viliates the Declaration. Tray 
by Adminiſtrator _—_ Minority. ScCire f 
Clas by Executors at ful} Age ,. 0n Receunyy 
Adminiftrator durmg Minority. Fromits 
pay. by Adminiſtrator during Minority, a 
forbearance of Suit ,, if . the Exccutor wen 
above 17. at the time of the Promiſe, it; » 
good Conſideration. Probibition on Agteemat 
pleaded in Account to the 'Ecclefiaſtical Cont, 
In Debt ſuch AdminFtrator pleads Judge 
againſt him by a Stranger, andthe Infant wa 
then above. 17 years ; yet the Bar 1s good, nd 
the Tudgment not void. Pleads, T bat ſuch « 
Day. the Minor came 10.17, and after ths b 
refuſed. How the Lazy is after the Exeoun 
comes 101.7 years , in. reference 10 the Admi 
niſtrator durante 'minor1 ztate. HowJui 
Ad minift rater | ſha!l: be. charged, and. ik 
Pleadings thereon, . One is.in Execution at tht 
Lge the Adminiftrator durante minor 
tate, and then the. Executor. comes of full 
Age, how. he ſhall be relieved. Scire lagis 
by Executor at full Age, npon Recovery by Ad 
miniftrator during Minority. Adminiftram 
durante minori ztate # repealed ant grant 
to another, who calls bim to account ; yer.tlt 
Executor may call him to account again. 
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And 


The Infants Lawyer, 


And firft, of the Power of Infant Executor, 


or Adminiſtrator. 


fant Executor takes the Principal Money Releaſe 


Pra upon a Bond, and gives a Re- Þy Infanr 
+ it was argued, whether the Releaſe CO_—_ 
was good, becauſe Intereſt properly .is not cipal Mow 
due at Common Law, and there is no Con- and =a5mg 
ſcience he ſhould have the Forfeicure. But et. 

it was agreed that this Releaſe ſhall not bar V+ of 2 
him; for the entire Sum 1s due to the Exe- _ 
ator: But if he cakes all the Money , and ©" 
makesa Releaſe , it is good ; and if. the De- 

fendant will have remedy , he muſt go into 

a Court of Equity; but he cannot plead 

this Releaſe in bar at Common Law. But 

t was agreed by two of the Judges , That 


an @® = =» UW S ww 0c —=© =S_S ” IX ce = -- ax Ww 


4 fach Releaſe by Executor at full age, upon 
G 0 of the Principal Money and Intereſt, 
" Ef ſhllbe only Aſſets for the Intereſt and Prin- 
"x cipal ſo received, and ſhall not be a Devaſta- 
, w for the reſidue , becauſe he did that in 
i good Conſcience , which he ought. to da, 
r C.Car. 490. Knrueton and Lathar. 


But Rolls is more poſitive in the Report 
of the Caſe, 1 Abr. 730. If A. be bound to 
Rin 100]. for the payment of 521. at the 
ed of Half a year, and after B, dies, ma- 
ting three Executors ; and after the Obli- 
ation is forfeit, one of the Executars comes 
o18 years of Age , and then accepts the 
1, in full ſatisfaction of the Obligation , 
ad makes a Releaſe of the ſaid Oblgation, 
this doth not releaſe the OI 
or 


= 8 = 
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nd 


160 The Jnfants Lawyer. 


for that the Releaſe is made by an Infagj; 
and by the Forfeiture of the 100 /. it was } 
debt of the Inteſtate, and the 52 /. mayng 
be in fatisfation of the 1001. and in Equi 
ty there may be good caule to take the Fog 
feiturez and in an Action of Debt again 
Executor, he may plead a Judgment upon 
Obligation forfeit 1n Bar, * Ult#a quz he hi 
not Aﬀets, which ſhews that the Sum far. 
feired is the Debt, and Infant Executor may 
not releaſe the Debt of che Teſtator without 


fatisfa&tion. 


The rexfon Now phe Reaſons why the Releaſe of a 
why the Infant-Executor ſhall nor Bar him are two: 
releaſe of t. Becauſe if it ſhould bar him , it ſhould 
Infant= be a Devaſtavit,and charge him of his owt 
Exexuror Proper Goods. | 
— 2. It would be a Tort, which the lafant 
may not do by his Releaſe; bur all thing 
elſe which hedoth, according co the 
and Duty of an Executor, ſhall bind him; 
and therefore he may give a Diſcharge ft 
ſo much as he receives, | 
OT EM And the Book of 16H. 6.-Releaſe 45. 1$t0 
caſes it wilt} be underſtood, when the Infant receives ul 
bar him, fatisfaRion 3 ſo that for his' Releaſe tlie 
muſt bs a crue Conſideration, ny 
Bur *if one indebted to the Teſtator ly 
fingle Bill, if Infant-Executor receive"tht 
Money and make an Acquittance , the A6 
quittance is good, quia e#t de WO other: 
wiſe the Obligee is not bound to pay tf 
ſame, 1 And.177. | 
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The Jnfants Lawyer; 
It was Yaid to be adjudged in the Caſe of 


one Manning , That where Infant-Executor 
fald che Goods of his Teſtator for a lefſer 


ice than they were worth 3 and afterwards 
oughe Action of Detinue againſt the Ven- 


det in retardatione executionis Teftamenti, T hat 
theSale was good, and ſhould bind the Exe- 
cutor, notwithſtanding his Non-age, 4 Leon. 


9210.V ide infra. 


IGL 


The. Agreement of an Infant-Executor , Thelnfants 
That the Deviſee ſhall rake the thing de- 
ried! to him by Will , is not good, 5 Rep. 


29h, 


Its faid in 3 Leon. 14.3. in one Manning's 
Caſe, to be adjudged, That where Infanrt- 
Ezecutor fold the Goods of his Teftator at 
a Undervalue , and afterward brought an 
Aion of Detinwe againſt the Vendze upon 
it m retardaticne executionis Teſt amenti, That 
ths Sale of the Infanc-Executor was good, 


M43: 


ad ſhall bind him. Sed quer;. 3 Leon. 


Kt Infant- Adminiſtrator , being above 17 


_ age, by afſenc of his F:icads felis a 


Je for years, which he had of Land as 
Adminiſtrator co another , 
pay. the Debts of the Inteſtate , and to dil: 
charge Debrs which were for the Inlant him- 


t> the mnicnrt to 


kit, Apparel or Dyer; this ſhall bind che 


Want. 


It hath been much queſtioned , whether 
kfanc-Executor ſhall Sue by Attorney ? Buc 
{was Reſolved in Foxwiit and Tremain's 
Obs, 1 hat Infant-Executor , after 17 years 
Age, may Sue by Attorney ; but nor de- 


NM 


tend 


agreement 
to 2 Deyiſes 


Infant Exe- 
"1170T may 
ſuc by At- 
torney, but 
not defend 
without a 
CGuargie ng 


and why- 


162 The Jnfants Lawyer. 


fend without a Guardian , Sid. 449. Foxwif 
and Tremain. 

(So it was adjudged in Cre. Fac.441. Cam t 
and Weſt cot.) | 

For in ſuch caſe the Executor , Plaintif, I t 
cannot draw any Loſs upon himſelf. kl. 
Twiſden contra , That he cannot Suebyk Þ 1 
rorney, becauſe firſt, he cannot make a Lets 
of Attorney ; this ſeems to be a 'good Lay 
Reaſon: And by him ir hath been ad. 
judged, That he ought to Sue by Guardian, 
1 Ventr.5 4. | | 

His ſecond Reaſon was, He may be in 
jured by the Attorney's Plea, and cannat 
remedy himſelf, as he may do againſt hi 
Guardian. 

As if in Debt the Defendant pleads a Re 
leale, and the Artorney confeſſerh it; andif 
the Adminiſtrator be above 1 7, yer he ought 
ro Sue per Gardianum: For tho" by the Girl 
Law he is able to undertake the Adminiſtre 
tion, yet the manner of his Suing is tobe 
determined by our Law ; and that cannot 
be by Attorney, till the age of 21, Mich.1644 
Colt and Skeward. 

Executorss And if one Executor bs 19 years of Apr, 
ſome under anq the other Executor within 17, bot 
17, nd may joyn in one Suit. Or it one be of full 
others : ' 

above, may 48&, and the other under 17, they may oj 
all joynin in one Suit , becauſe both 'are Execcutor 
ene Suit» qn2ad eſſe, tho? not quoad executionem, 2'Sautk 

212. 

But this Caſe is more fully Reported 

Saunders. Which is, 
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Four 


Tie Jnfants Lawyer, 


Four Infant-Executors bring an Action of 
the Caſe upon an Aſampſit ; the Defendant 
ds in abatement, that ewo of the Plain- 
ifs. are within the age of 17 years, (viz.) of 
13 years, and no more. "The Plaintiff de- 


murs. 

It was Reſolved, 
(1) That che Action was well brought in 
the Name of all : Which the Reſolution it 
Huten and Maſcew?s Caſe ſeems to favour. 
Which was, 

Scire facias was brought by one Executor 
upon a Judgment obtained by the Teſtacor. 
The Defendant pleads in. Abatement, That 
there was another Executor in full Life, not 
named in the Writ. The Plaintiff replies; 
this other Executor was within the age of 
b Jars And upon Demurrer it was ruled 
ntheExchequer-C hamber,T hat the Action was 
vel brought by ane Execuror only, wichouc 
nming the other, who was within the age 
of 17 years, Mich. 15 Car. 2. B. R. Hutton 
ad Maſcew, 1 Keb.7 5 0. 

This Caſe of Hutton and Maſcew is Re- 
ported in Raym. p. 198. and agreed , Thar 
where one makes his Executors, tome of full 
we and ohne within age, that che Action 
night be broughe by all che Executors 
wyntly , becauſe they make bur one perſon 
$it were, and all repreſent the Teſtacor 
ontly : Or ic may be brought as in Hutron 
ad Maſcew's Caſe, the Executors of full age 
wy Sue without the Infant; and aVjudged; 
ud Def: reſpond? oufter, Raym. y.198. 


M 2 (2) i 
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And they 
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(2)) It was Reſolved , they may Sue b 


may fue by Atrorney » and the Executors of full ay 
a- may make Attorney for thoſe within 


r is Ge* 
neral or 


Special. 


The form 
of a Spe- 
cial Admi- 
niſtration 
anrante 


9111071 
£18412, 


And Stat. 24 Fec.c. 13. aids the defee, i 
Infant, fole Executor,. Sue by Attortg, 
and in the Principal Cafe, the Plea beiggin 
Abatement, a Reſpondeas eufter was awaided 
So that thele two Points are now' ke: 


led. 


The Nature of an Adminiſtrator durante 
minori xtate. 


If one-under the age of 17 years be nid: 
an Executor, the Ordinary ſhall grant Adi 
niſtration to another during his Minoriy; 
butif che Infant-Executor be 15 years of apy, 
or above, ſuch Adminiſtration committed 
by che Ordinary is void, 5 Rep, Pig 
Caſe. | 

But fuch Adminiſtration is granted eithe 


Generally, 
or 


Specially. 
And that granted Specially runs thus : 
ad opus. commodum & utilitaten 


Executozig durante minozt etate , 1 
aliter nec alto modo. 


And the Obſervation of this diverſity willi 
of uſe, as you may ſes by ſome Caſes io 
lowing. 


fl 
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durante minori &tate, its a Truſt, and ſomethin 


The Jnfants Lawyer; 


As to the Nature of an Adminiſtration 


more, as you may ſee infra tit. His Office an 
Power. 


This Adminiftration, during the Minority «4. 

5 . . This Ad- 
of an Executor, is not within the Statute of ;initra- 
21 H.8. to be granted of neceflity to the tiond«- 


Widow of the Teſtator , becauſe there is an 
Executor. 

And fo this Adminiſtration differs from 
another Adminiſtration , which the Ordi- 
nary is bound to grant wpon pain of 10 /. 
to the Feme , Hob.250. Briers and Geddard, 
1 Roll. Abr. 18,2 1. 


When and for what Reaſon Adminiftration 
durante minori ztate ceaſerh. 


This Adminiſtration ſhall continue but to 
Infants age of 17 years; and if there are 
three Executors, and one is of full age, no 
Adminiſtration durante minori etate can be 
pranted 3 and if four Executors are made 
under age, and one comes to 17 years , the 
Adminiſtration durante minori 4tate is deter- 
mined. So if Executrix, under 17, takesan 
Husband of 1 7,it ceaſeth ; and fo if he be of 
Full age, for the Husband may adminiſter as 

tor. 

And the Court ex officio ought to take No- 
tice, if the age appear in Pleading, 1 Leon.74. 
Fh -©q Prince's Caſe , Cro. Car. 240. Wells 

6. 


M 3 The 


How ſuch 
Admini- 


grant 
Leaſes. 


The Jnfants Lawyer. 


The Office and Power of an Adminiſtrator dur 


minori ztate, and what As done by hin 
(hall be good and binding, or net. 


Generally an Adminiftrator dur? wingj 
etate cannot do any Ad to the prejudice of 
an Infant, but may ſell Goods, pay Debt, 
and do all things as an Executor may. Bu 
he cannot ſeil any of the Goods of the 6& 
ceaſed, unleſs it be for payment of Deb, 
or bona peritura : Alſo he cannot aſſent to; 
Legacy, unleſs there be aſſerts to pay Debt 
but this is to be underſtood where it is grat 
ted Specially, 5 Rep. 29. Prince's Cale. 

| Now whether Adminiſtrator dur mine 
etate may grant Leaſes, and in what Calg 


ftrator my he may, and in what not, the third refoly 


tion in Sir Moyl Finches Caſe will informu 
When the Adminiſtration is not commuted 
Specially, but Generally without. any Re- 
ſtraint or Limitation, there the Admini- 
ſtraroc during minori #tate may grant Leaſes 
As a Man having a Leaſe for 50 years & 
pectant upon a Leaſe for Lite, dies, his Exe- 
Ccutor being of the Age of 3 years, and a: 
ter Adminiſtration is committed to one du 
ring the minority of the Executor, who 
makesa Leaſe for 10 years, this Leaſe is good, 
But when Adminiſtration is committed Spe 
cially, he cannot grant fuch. Tztereſſe termini 
6 Rep. 67. b. Sir Moyl Finche's Cale. 
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The Infants Lawyer; 167 


Adminiftratrix durente minori etate of the Admini- 
Daughter Executrix made divers Obligati- frarix 
ons tothe Creditors of the Teſtator, and af. _ 
ter took Husband. Per Cur. So much of the Os. 
Teſtators as amounted to the valus of the and then 
Debts paid and undertaken by the Wife, takes 
the Husband may retain them as his own. 


—_ If the Wifedye, for then the Huf- ** HE 


is no longer chargable by her Bond; NY 
Hib.250- Briers and Goddard. value. 


4. Enteoffs B. on Condition that if he pay ©f pay- 
0/. to the Feoffee his Executors, and Afigns >= of 
within three years next enſuing, that then, —n— 
&, Feoftee hath three Sons whom he makes him. : 
Executors, and dieth before payment; the 
Ordinary commits Adminiſtration to F. S. 
during the minority of the Executors, By 
Der, ſe is the ſureſt way for A. to pay the 

oney to the Executors , and he ſhall bs 
accountable ro them, and if the Money be 
paid to one of the Executors it is ſufficient, 


4 Leon. p. 100. 


Of Attions and Suits brought by and againſt 
as Adminiſtrator during Minority, and De- 
clargtions. 


t was the Opinion of ne, That Ad- 
miſtrator durante minori &tate, in our Law 
annot ſue or be ſued, becauſe he is rather 
2 Bayliff co the Infant chan an Adminiftra- 
tor; but this is a fancy, Godb. 30,104. Owen 
ot 
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| Leaſes. 
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The Office and Power of an Adminiſtrator, dur 


minori ztate, and what As done by hin 
(hall be good and binding, or net. 


Generally an Adminiftrator dur? wing 
etate cannot do any A to the prejudice of 
an Infant, but may fell Goods, pay Debt, 
and do all things as an Executor may. But 
he cannot ſeil any of the Goods of the d& 
ceaſed, unleſs it be for payment of Deby, 
or bona peritura : Alſo he cannot aſſent to; 
Legacy, unleſs there be affſers to pay Debt, 
but this is to be underſtood where it is gray 
ted Specially, 5 Rep. 29. Prince's Cale. 

| Now whether Adminiſtrator dur mine; 
etate may grant Leaſes, and in what Cal 


ſtrator my he may, and in what not, the third refoly 


tion in Sir Moyl Finches Caſe will informu 
When the Adminiſtration is not committed 
Specially, but Generally without. any Re. 
ſtraint or Limitation, there the Admin 
ſtrator during minori etate may grant Leaſes 
As a Man having a Leaſe for 50 years & 
pectant upon a Leaſe for Lite, dies, his Exe- 
cutor being of the Age of 3 years, and al 
ter Adminiſtration is committed to one du 
ring the minority of the Executor, who 
makesa Leaſe for 10 years, this Leaſe is good. 
But when Adminiſtration is committed Spe 
cially, he cannot grant fuch: Iutereſſe termini 
6 Rep. 67. b. Sir Moyl Finche*s Cale. 
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The Infants Lawyer: 167 


Adminiftratrix durente minors etate of the Admini- 
Daughter Executrix made divers Obligati. fravix 
ons tothe Creditors of the Telſtator, and af. *"** 
ter cook Husband. Per Cur. So much of the Credo, 
Teſtators as amounted to the values of the ana then 
Debts paid and undertaken by the Wife, takes 
the Husband may retain them as his own. 


% . If the Wifedye, for then the Huf- ** HF 


is no longer chargable by her Bond; ED 
Hib.25 0. Briers and Goddard. value. 


A. Enfeoffs B. on Condition that if he pay Of pay- 
rol. to the Feoffee his Executors, and Afligns ment ef 
within three years next enſuing, that then, Money to 
&. Feoffee hath three Sons whom he makes tin. 
Executors, and dieth before payment; the 
Ordinary commits Adminiſtration to F. S. 
during the minority of the Executors, By 

er, It is the ſureſt way for 2. to pay the 

oney to the Executors , and he ſhall bs 
accountable ro them, and if the Money be 
paid to one of the Executors it is ſufficient, 

4 Leon. p. 100. 


Of Aftions and Suits brought by and againſt 
a Adminiſtrator during Minority, and De- 
clarations. 


lt was the Opinion of ne, That Ad- 
maiſtrator durante minors &tate, in our Law 
annot ſue or be ſued, becauſe he is rather 
aBayliff co the Infant than an Adminiſtra- 
tor; but this is a fancy, Godb. 30,104. Owen 
35. 
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Admini- 
ftrator du- 
riog the 
Minority 
of an Exe- 
cutor, how 
he ſhall be 
named. 


Admini- 
ſiraror du» 
ring the 
Minority 
of an In- 
fant Exe- 
cutor, both 
mult be 
named in 
Attions 


prought. 


If Admini- 
ſtrator dur? 


minori 


etate be 
Plaintiff, 
the Non- 
age of the 
Executor 
mu be 
averred, 


#liter, 


where he 
3s Defen- 
dant, and 


phy: 


The Infants Lawyer. 


Adminiſtrator during the Minority of an 
Executor, ſhall be'named Adminiſtrator of 
the Minority of 


the Goods. of T. C. during 
M. Executor of the faid 7. C. late Execucor 
of E.C. and ſhall not :be named Admin 
ſtrator of the.Goods of. E,C. not Adminiſtred 
by T.C. Bur had the Infant been Defendang, 
he ſhould have been named bue Executor of 
the Executor, for the reſt follows, but the 
committing Adminiſtration is of both, xa, 
246.. Mortos's Cafe. 

B. made his Wife, and 7. his Son being 
one year-old Executors, and the Wife only 
proyed the Will; yet ſhe cannot bring an 
AcQion without naming the other Executay, 
and if he be not named. the Bill ſhall abate; 
and altho? the Mother. had Adminiftratian 
during the Minority of the Infant , yet the 
Infant ogghe to be named, for they are bock 
Executors,/ and: his being named afhrms him 
to be Executor , 1 Brownl. tor. Smiths 
Caſe, el. 130. Meſme Calc. cited 2 Sande; 
212. 

F7. brought Debt as Adminiſtrator cxmivn 
bonorum, &c. of A. E. during the Minoruy 
of 7. Executor of the ſaid 4. E. Execuor 
of RE. By this Adminiſtration he can- 
not meddle with the Goods of the firſt Te- 
ſtator, and fo the Action hies not, Linmer 
and Every. 

If Adminiſtrator diurawte minozi tare be 
Plaintiff,” the Non-age of the Executor mull 
be averred, 5s. e. that he is within 17 years 
of Age, for he is to take Cognizance how 
long his Authority ſhall continue , and 0 

Quit 


m_— 7”, 
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The Jnfants Lawyer. 


owght to ſhew ir to enable himſelf to the 
gion. (Quer. If nor aided after a Verdi) 
Saws if he be Defendant , for in an Action 

inſt Adminiſtrator durante minors «tate of 
:n Executor, he needs not aver the Execu- 
or was ftill within the Age of 157 years. 

t Becauſe the Plaintiff is a Stranger to 
the Power given to the Defendant, and he 
cannot be Conifant of what Age the In- 
fant 15 
Becauſe the Defendant (in Creft*s Cafe) 
hd joyned Iflue , by which he admitced 
that his Power continues. And fo long as geguizr in 
the other continues his medling he ſhall be Pleadiogs 
ſed; And the Plaintiffs are not to rake Coni- 
fnce of the age of the other, as where Joyn- 
tegancy is pleaded on the part of the Plain- 
if, the Defendant need not ſhew how; but 
if he plead it on his own part, he ought to 
ſew in particular how ; and here it his 
Authority were determined , it ſhould be 
hewn on the Defendants part, 1 Rolls Rep. 

400. Hob.2.5 1. Carver and Haſebripg. Yelw.1 8 
Crfts and Walbanck. 5 Rep. Pigots , 2 Rolls 
ky.466.b. Cr. Fac. 59e. Walthall and Ald. 

in Action was brought againſt the Defen- Averment, 
tantas Adminiſtrator during the Minority thac the 
o F.8, and the Plaintiff ſhews in his Count, Executor 
that the ſaid F. S. at the time of the Writ —_ « 

was, and yet is under the age of 21 ,, = 
fan, and Verdict pro Quer, But Judgment the Decla- 
arreſted, for the Declaratiorr was infuf- ration. 
kient, becauſe the Adminiſtration ceaſerh 
tkrenteen 3 ſo that he may be eighteen, 
neteen. or twenty years of age, and yer 
the 
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the Adminiſtration ceaſeth, and fo doth the 
Action againſt ſuch Adminiſtrator accordi 
to theReſojution inPigct*s Caſe, 2 Brownl.14g, 
24.8. Brownhead and Spencer. 
Sandy Adminiſtrator darante minors extate may 
Admini- have Action of Trover of the Goods of the 
ſtrator dur* Teſtator,for he had more than the bare cuſts 
minors dy. of them, for he had the property it {lf 
_ I Roll. Abr. 911, Seth and Seth. 
——_ An Action of the Caſe was brought by 
tion is du- ONC as Adminiſtrator during the Minority of 
ring the three, where it was of four; and the Plain 
Minority tiff declares as Adminiſtrator during the 
- ; Soma Minority of three, and upon profert i 
ne fe Curis Literas Adminiſtrationis it appears, 
appears to that it was committed during the Minority 
be of four of four, and Iflue was taken upon Collateril 
andVerdict qatter and found for the Plaintiff; and it 
pro Bur. id not appear, whether he was within the 
Nuare. 
age of ſeventeen or above. And whether 
this were good after a Verdi&, the Court 
was divided in Bennet and Maude*s Caſe. 
Adminiſtration is granted to one Execu- 
tor during the Minority of another, and he 
Scire fa" in his own name brings a Scire fac' againf 
> Exccu- the Defendant , on Recovery in Scire fac 
or at full 
zze on Re. Dad by the Teſtator as Executor of 4. who 
covery by recovered againſt him, this is good, andlo 
Admini® adjudged for the Plaintiff on Demurrer of 
ſtrator du- the Defendant to the Scire fac. And its 
_ agreed in 2 Leon. p.27 8.91.36. Knight's Cale, 
That if an Adminiſtrator during Minority 
recover, the Executors at full age may have 
a Scire fac? thereupon,Ty. 16.Car. 2.B.R. Hutton 
and Maſcue. 2 Leon. p. 278, Knight's ons 
ow 


a= ”) Md xx == $z-«- jaw ,., YT SEA”) ww. 


The Jufants Lawyer. #171 


Now the Cognizance of this Admini- Promiſe to 
Fraction ceaſing at 17 appears in Dumport*s ar A roms 
Caſe; Aftion on LAſumpſir was brought 7... 
| zpzinſt the Adminiſtrator durante minori &tare 2:21, on 

upon a - promiſe toipay upon forbearance of forbearance 
cit, &c. The Defendant pleads, That the of Suit, 
Execuror was above 17 years of age, at the if *Þ< Exe- 
time of the promiſe made, for that it being pronena roy 
'Þ then ceaſed, it is no good Conſideration , a the time 
nd fo adjudged a good bar, 1 Rolls Abr, of the pr- 


910. Cr, Car. 14. Car.2. Dumport and Pinſer. wiſe, irs 
no good 
conlideras 

Of Pleading by Adminiſtrator durante minori i 

etate, in Attions brought againſt him, what 


is good or n10t. 


_— W—— —— —_— —_— 


tis taken for a Rule in 1 Roll. Abr. 910. If 
Adminiſtration be granted to A. darante mi- 
wri etate of B. if it appear to the Court in 
pleading, that B. was of the age of 16 years, 
the Court ex Offcio ought to take notice of 
the Ecclefiaſtical Law, that the Adminiſtra- 
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Executor 


| ton is determined and void, 1 Rolls Abr. of the ln- 
} 10, fanc calls 
» | C is Adminiſtrator durante minori etare. _ Adm 
\ | The Infant dies, and makes the Wife of B. 7. 
» || Executrix, the Executrix calls C. to account ,; gar, 
if in the Eccleſiaſtical Court. C. pleads agree. to account 
s © nent with the Husband of A. and that he in the Ee 
, || (36 B01. in ſatisfaction of all Accounts , qa 
y | da Prohibition was granted, Hetly p. 18. p,cy,viman 
a If Creedland*s Cale. granted 
" ON 2gree-. 
in = plea? 


In Debt 
Admini- 


firator dur 


$911107 i 
erate 
pleads 


Judgment 


againſt 
him by 2 
Stranger, 


and the In- 


fant was 


then above 


2 7 years 
of age, 
the bar 
is good, 
and the 


Judgment 
not void. 


Account 
with the 


Infant and 


Relcaſe 


found on 


plene Ad- 


mimfira- 


wit plead- 


ed. 
Pleads 


that ſuch. 
2 day the 

Minor came 
to 17, and 


after he 


&c. 
Demands 
Judgment 
ae brewi, 
where ill. 
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, tar, if the Defendant pleads a Bar, a] 


The Jnfauts Lawyer, 
In Action of Debt againſt the Adminifti; 


ment may be had againſt him by an Eftry. 
gerupon an Obligation, and in the Recoy 
he is named Adminiſtrator durante ming 
atate of ]. S. who was then within the 
of 18 or 20 years; this is a good bar of th, 
Action; for though the full age of ſuch iy 
fant Executor is 17, yet if an Aion wg 
brought againſt the Adminiſtrator after, 
and this age of the Infane appears to þy 
paſſed, yet if Judgment be given againſt the 
Adminiſtrator it is not void, 7r.14. Cr, 1, 
R. Good and Pinſent. 

The DefendantAdminiſtrator durante min. 
ri etate pleads 024 jpg <r ; it was found 
he had paid 1400 /. in diſcharge of Debt 
and Legacies, and hag accounted with the 
Infant Executor when he came of full age, 
and that upon 914, paid to the Infant he 
releaſed all Actions Quere, it it is a good 
Adminiſtration, Vide Creedland*s Caſe, furs 
Mod. Rep. 174. Brooking and Fennings. 

Scire fac was brought upon a Judgment 
againſt an Adminiftratrix durante minori ate 
te; ſhe pleads, that fuch a day the Mir 
came to 19 years of age, and after that ſhe 
refuſed, and Adminiſtration was granted to 
another. The Plaimitf Replies, Quod devoſfs 
vis, Hetly 35. Margery Rivers Caſe. 

In Debt as Executor. The Defendant pleads 
That the Teſtator made C. and another In- 
fant Executors, and that after his Death, 
and before the Aaion, the Adminiſtration 
was committed ro H. C. during the Mino-F 
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ity of the Executors, and that he admini- 
f1o8,and demanded Jaligmene of the Writ. 
And the bar was held co be ill, in deman- 
ting Judgment of the Writ, 23 Keb. 202. 

r ard Weſt com. 

In Ander/ons time, in 1 Ander/on p. 34. 
when the Infant comes to age and proves 
the Will : The Queſtion was, What reme- 
dy he ſhall have againft che Adminiſtrator 
for the Goods, Per Cur. He cannot have 
in Action of Account, but Detinue for the 
Goods, or Sue for them in Cours Chriſtian. 
1 Anderon 34- | 

But Prerogative may ſomewhat alter the 
Cafe of Pleading, as it was in Scaccario, Miller 
ad Gore's Caſe cited in Godb. 104. The 
Infant pleaded in a Scire fac? upon align- 
ment of a Bond to the Queen, that S. and E. 
were Adminiſtrators during his Minority. 
And per Cer. it is no Plea, but he ought to 
aſyer as Executor. 
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Prerogt- 
ciye, 
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How the Law is after the Executor comes ta1 
years of Age, in reference to the Adminify, 
ror during his Minority, and bow ſuch 4{ 
miniſtratcy ſhall be charged , and the Ply 
dings thereon, 


It hath beena great Queſtion in our Book, 
it the Executor or Adminiſtrator durante mp 
nori '#tate, continue the poſleflion of the 
Goods, after the full Age of the Executor, 
or Waſt chem , how he ſhall be charged, 
and there are 3 ſeveral Opinions. 

1. Some held that he may be Sued as Er 
excutor de ſon Tort, but this was denied by 
= my ; becauſe he comes to the Goods lay- 
tully. 

2. Others hold, that he may be Sued x 
Executor durante minori etate (as a Sheiilf 
may be Sned afterthe Delivery over of the 
Priſoners, for Money received on a Fer, 
facias Executed , or for not delivering over 
his Priſoners that he hath in Execution to 
the next Sheriff,) becauſe an Eſtranger cans 
not know the Ape of the rightful Executor; 
and the only notorious a for diſcovery of 
this is, the ceaſing of the Adminiſtrator d« 
rante minors .etate, to intermeddle. Of this 
Opinion was Hebart 265. and Windham }u- 
{tice agreed to ic, Thar ic was the fitteſt 
way to charge him as Adminiſtrator 
rante minori etate continuing, in Lawſon and 
Crof;'s Caſe. 

3. But moſt held, that he may becharged 
upon the eſpecial matter difcloſee. n 

16 
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The Jnfants Lawyer, 


The Caſe was : Debt was brought againſt 
the Defendant durante minori etate of the 
Executor. He pleads, That ſuch a day ghe 
Infant came to the Age of 17 years, and 
that afrer he did not take Adminiſtration. 
The Plea, by Allen, is not good, for if he 
did Adminiſter the day the Plaintiff came 
of age, he ſhall be charged ; But how he 
ſhall be charged was the Queſtion, and how 
the Creditor ſhall be relieved; for the Goods 
never came to the new Executors hands , 
tho' perhaps he may have an Aion againlt 


'the former Executor, for fo much as he did 


Waſt; and againſt the Vendees he can havo 
no remedy, or elſe the Adminiſtrator may 
remain Adminiſtrator ftill for that purpoſe, 
the Executor being none in effe& for thoſe 
Goods: Bur the beſt Opinion is, That he 
ſhall be charged ſpecially. Bur all agreed, 


that he mult plead fully Adminiſtred. And Plene 44- 
by Twi/den, this Plea which here he pleaded, mmiſiravir 
ſhould have been pleaded in Abatement and P!e29<4- 


not after Imparlance, Sid. 157. 1 Keb. 157, 
I58. Lawſon and Croft. 

Adminiſtration was committed to one du- 
ng the Minoricy of the Executor, who 
waſted the Goods of the Teſtator, and af- 
ter the Executor attained che ape of 19 
years, and an Action of Debt was broughe 
wainſt the Executor. And the Opinion of 
the Court was prayed, whether he may 
plead wnques Executor , or excuſe himlelf by 
pading the Special Matter ; but the Coure 
wreed,, That it is moſt fate to plead che 
Rcial Matter, 1 Brownl. $o. . 

The 
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The Jury found the Adminiſtrator & 


rante minori tate, after the Executors wer 
of* full age, had in his hands 4.006 /. afley 
to which Adminiſtrator the Executors « 
their full age did Releaſe all demands. 2+ 
Cur. This Releaſe is Aﬀets in the Hands 
the Executois, 4 Leon. p. 402. Kighly 
Caſe. 

A. Adminiſtrator durante minori tat, 
brought Debt againſt che Debtor and rece- 
vered, and had him in Execution, and noy 
the Infant Executor comes of Age: It hath 
been a Queſtion, How the party ſhall bedi: 
Charged, in Godb. 104. ph, 122. for the Au 
thoricy of the Adminiſtrator is now deter 
mined, and he cannot acknowledge (atil 
faction, nor make an acquittance ; and the 
Execuror is not party to the Record, and he 
cannot Sue Execution, - yet the Recovery and 
Judgment ſtand in force. It may be relis 
ved by Audits Querela, and in 2 Brownl. $, 
It was the Opinion of the Court, that the 
Executor may Sue a Special Scire fac upon 
the Record, and ſo Sue Execurion in his own 
name, 27 H. 5.8.4. And fo ic was relolyed 
in Wriehts Caſc, 2 Rolls Abr. 888, 889. If 
Adminiſtrator durante minori tate of an Et 
ecutor recover in Debt, and after che Exe- 
curor comes to lull age, he ſhall haw 
Scire fac? upon this Recovery, for that he 6 
privy to the Judgment, A.' 9 Fac. Bk 
1 Rolls Abr. 888. Wright*s Caſe. | 

Adminiſtration durante minor: etate 
Repealed, and another is made Adminiltr 
ror during Migoricy, and the ſecond Adm 

niftcaco! 
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iſtrator draws the firſt Adminiſtrator to 
Account, and gives him a Releaſe ; yer the 
Infant at his full age may compel the firſt 
adminiſtrator to. Account again, 1 Rolls 
Atr. 91 0. 

adminiſtration is committed durante mi- account or 
ami erate, Infant comes of full age and Detinue. 
proves the Will : Its faid, the Infant ſhall noc 
have an Action of Account tor the Goods 
but Detinue, or he may Sue in the Court of 
the Ordinary, Bend}. 101. t Anderſon 34. 
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C HA P. XIV. 
Of Dewi/es. 


The Determination at what Age.one, may mal hi 

Teſtaraent of Goods belongs to the Ds 
Law, By. our Law Infant at 18 years of Aye 
may make hu Will of. Goods and Chattels.Ney 
pablicaijon as full Age, of, « Will made ao 
Age, good. Deviſe of Lands by an Infan 
#0 charitable uſes, good. Dewviſes to Childrg 
unpreferred, how to be conſtrued. Poſſiblliy. 
Where a ſecond Husband ſhall bave the Eſta 
or Profits Deviſed to a Feme, ll the Sin 
come to Age. Where there needs no admittanc 
79 a Copybold Eſtate. Legacy to a Woman « 
21 years, or day of Marriage, and ſhe dul 
before either, the Executor ſhall have it, aliter 
if the Money were Bequeathed to one at the 
Ape of 21 years. How the Civil Law it in 
ſuch Caſes. Diverſity at Common Law, whe 
the Executor of an Infant dying before the 
time of payment of a Legacy ſhall have it 
not. Portions to be paid on Condition of Mar: 
riage within 16, or without conſent, &c. tobt 
void. Adminiſtrator of a Legatee, who diel 
died before Contingency hapned, had the Mong. 
Maintenance and Education not diſcounted wt 
of a Childs Portion in Equity. 


HE next thing that falls under conlide- 
ration is, The Conſtruction of Law 
upon Deyvilſes, and Legacics to mm and 
lalants 
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Infants, which is one of the moſt material 
parts of this Treatiſe. But firſt I ſhall ſhew 
what Wills, Deviſes and Legacies made, 
or given by Infant ſhall be good or not. + 

I the Caſe of the Chancellor of Lirchfield, ,,. ,..... 
Prohibiton was prayed to the Conſliſtory termina- 
Court of Litchfield, becauſe a Teſtament of tion ar 
of Goods made by one, but of 16 years old what Age 
being there exhibited , was admitted, and 2 3 

roceedings and Sentence given for the j;. 7.4. 

eſtament, but it was denied ; for the Cauſe men of 
was proper for the Spiritual Juriſdiction , Goods hes 
and the determintion, at what age one may /9ng5 to 
make his Teſtament of his Goods belongs to _ _—_ 
them. And the Inferior Court having * ns 
given Sentencc againſt their Law, the par- 
ty may appeal, S;r Thomas Jones p. 210. 

Bur its ſetled in our Law, that an Infant Es 
of the age of 18 years may make a Will, ,; ,.,,, 
and conſtitute Executors for his Goods and may make 
Chattels, but he cannot thereby diſpoſe of 2 Will of , 
Lands until the Age of 21 years. Now pur 2% 2nd 
the caſe, that an Infant makes his Will of OO = 
Lands under the Age of 21 years, and dies ji-ation at 
& full Age without a new publication, this full Age 
Willis void ; but if he make a new publica- #n4 ot a 
tion of it at full age it is good ; bur then fiich Y'! 9496 
publication muſt be guided by the Statutes ***** 8 
of Frauds and Perjuries, and be ſo qualified 
15 required by that Statute, or elſc ic will 
not be good in Law. So it a new publica- 
uon of ic be made the ſame day he comes 
of full age, and which day is the ' day of his 
death (as it was in Herberts Caſe) it is good ; 
and fo a Will made the day he comes of 

| N 2 Azs 


Lands to 
Charicablc 


Infant. 
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Age, is good, 1 Inf.39.b. Sid. 102.Herbert and 


E794. 


A Deviſe of Lands, tho? it be void in it 
Jelf, yer ſhall bind an Infant to Charitable 
Ules, as was in Cell;ſon's Caſe. The Caſe 
was: | 

Colliſens deviſed an Houſe in Kent to L. 
his Wife for life, and after her death made 
77.B. and others Feoffees (as he called them) 
of the ſaid. Houſe, to keep the ſame in Repa- 
ration, and to beſtow the reſt of the Profits 
in the Reparations of the Highways. Col- 
lijon and his Wife are dead, and the Land 
diſcended to an Infant. 

This Caſe was in Chancery, berween the 
Pariſhioners and R. the Infant, and it was 
referred to Hobart and Tanfield; and they 
Reſolved clearly, that it was within the Re- 
lief of the Starute of 4.3 Eliz. for tho' the 
Deviſe were utterly void, yet it was within 
the words [| Limited and appointed to Charitablt 
Uſes. ] 

Aliter, If he were an Infant Lunatick or 
che like that gave it, or where one appointed 
that which was not his own, Hob. 1 36.Colliſon's 
Caſc. 

By the Statute of 12 Car.2.c.24. the Father 
under 21 years may deviſe the Cuſtody and 
Poflcffion of his Child. Vide ſuprs tit. Guar- 


dias. 


Now 
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Now as to Deviſes of Lands, and Lega- 
cies, and Profits to Children, and at what 
time the ſame ſhall rake efte&, and what 
Conſtructions the Law makes thereupon, the 
Reſolutions following will eve ample dire- 
Rion, for your better underſtanding of Caſes 
of that or the like nature. 

Of a Deviſe co an Infant in Yentre [a mere, 
Vide ſupra at large, Cap. 1. | 

A man deviſerh a Rent-charge of 20 7. per Whats ® 
annum to his Wife and his Son for their Deviſe of 
Lives, and for the Life of the longer Liver v9 ferenl 
of them; and that after his Son ſhall attain bw 5 
his age of 13 years, he ſhall have 20. per gear. 
annum of this Rent pro meliori manutenentia 
ſus, during the Life of the Wife 3 this is an 
entire Deviſe of the 501. per annum to the 
Wife, until the Son ſhall attain that age, and 
after they are two ſeveral Rents, and not a 

joynt Rent, 2 Sand.28 3,254. 


A man makes his Will thus: 

I Bequeathto my Wife the Leaſeof my Houſe Deviſe to 
during her Life , and after ber Death I Will — 
it ſhall go among ſt my Children unpreferr”d. wy 

It was ſaid by ſome, That here is neither 
Poſlibilicy or Remainder in any perſon cer- 
tain; and therefore they concluded, that the 
Term was wholly in the Wife. But per Car. | 
in this caſe the Poflibility ſhall riſe well Poſlibility. 
enough by the Death of the Wile, to the 
Daughter unpreferr'd. 


N 3 And 
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And ſo it was Reſolved in Amwver and 
Lodington's Cafe; 'Fhat a man: poflelſed of a 
Term devifeth i to B. his Wite for life, and 
afrer her death to his Children unpreferred, 
and after B. dies, C, being then the fok 
Daughter of A ſhall have it; for an Execu- 
tory Deviſe , which: had a dependance 6n 
the firſt Deviſe, may be made to a perſon 
uncertain. For it was uncertain, whether'the 
Daughter ſhould have this as long as B.lived; 
or whether ſhe might have been advanced 
in the Life of B. 1 Roll. Abr, 612. Amner and 
Lodingtor's Cale. 


Now where a ſecond Husband ſhall have 


Where 4 

ſecond, the Eſtate or Profits devifed to a Feme Le- 

ſhall have gate, or not, WE are © obſerve theſe difſe- 

tne Eſtate rences : 

or Profits Devife to a Feme, and that ſhe ſhall take 

Oy m_ the Profits until the Son comes of ape to 

Cn. maintain and bring him ap ; her fecond 

came to Husband furviving her ſhall nor take the 

age, Profits ; for that nothing is deviſed to the 
Wite, but a Confidence, whicl by her death 
is determined. | 

Diverſity. Alittr, Had he deviſed the Profirs of the 
Lang} to the Wife till chez age of the Infant, 
to Educate him,&c. the fame had anxounted 
co a Devife of the Land ir felf , and ſoa 
Chattel in the Wife, and confequently the 
ſurviving Hasband ſhall hare it, 2 Leon. 
221L. | | 

I 


& 
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So- is 1 Browne 79. One ſiſed in Fee 
made his Will thus: ---.,. <C7< IO 
-» hem, 1 will that my Wife and 'Executtix 
ſhall have the Education of my Daughter, 
with the Portion of Money and Prohts of 
my Land to her own uſe until my Daugh- 
ters Age of Eighteen years; Provided ſhe 
ſhall pay the Out-Rent, and keep her Daugh- 
ter at School. | 

The Deviſor died ; the Wife married one 
?.and performed the Condition , and after- 
ward died ; and Judgment was givett, that 
was a Term, and the Husband ſhall have 
it, 

For if an Intereſt be deviſed, it veſts in the 
Wife as a Chattel; as was Dedicor's 
Caſe. 

Certain Cuſtomary-Lands were fſhrren- 
dred into the hands of the Lord, to the 
intent that the Lord ſhould grant the ſame 
d& novo to Dedicot.for Lite , and afterwards 
to Fane his Wife, during the Nonage of the 
Son and Heir of Dedicot. Dedicot dyed before 
any New Grant ; afterwards ' the Lord 
omen the Land to the Wife during the 

on-age of the ſaid Heir, the Remainder to 
the Heir in Tail, the Heir at that time being 
of Five years of age ; ſo as the faid Wife, 
by force of the ſaid Surrender and AUmit- 
tance, was to have the Land for 16 years; the 


Regula. 


Wife took another Husband and died,the Hut- yy... 
band ſhall have the Land during the Non- there needs 
age of the Infant, and that witzout any no admit- 


Admittance: For the Wife had the ſaid 
Eſtate to her own uſe, then the Husband 


rance to 2 


Copyhbold 
Eſtate. 
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ſurviving her he ſhall have it; and hecomg 
not in as of any new Eſtate , but as of the 
Eſtate of his Wife as Aﬀſignee , 1 Brownl. 79. 


Balder and Blackborn, 


Legicyto Where one bequeathed a Sum of Money 
g Woman toa Woman at her age of 21 years, 'or d; 

at 21 years of Marriage, to be paid her with Ineereh 
IP 4 and ſhe died before either , the Money (al 
14> £0 to the Executor ; and fo it was decreed 
died before by my Lord Chancellor Finch. But he faid, 
—— the if Money were bequeathed to one at the 
—_— of 21 years, if he dies before that age, 
i all have the Money is loſt. On the other fide, if the 
T4 party dye before, it ſhall go to the Executor, 

2 Ventr. 24.2. Cloberry's Cale. 


Aliter, if 
the Money Vere bequeathed to one at the age of 21 years. 


How the It was ſaid in my Lady Lodge's Caſe, oy 
Cfyil Law Dr. Awbrey, Dr. of Civil Law, that if their 
» py fuch T,aw, If a Legacy be given to an Infant, to 
Por be paid when he ſhall come to the age of 
21 years, if ſuch a Legatory dye before fuch 
age; yet the Executor or Adminiſtrator of 
ſuch Legatory ſhall Sue tor the faid Legacy 
preſently, and ſhall not expect until the 
time in which, if the Infant had continue 
in Life he had attained his Full age. But 
eliter in our Law. Lady Lodge? Calz, 1 Leon 


274: 


And 
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And the difference ſtands thus: 
If one gives to F. S. 20/. when he comes piverkiry, 
to 21 years of age,or when he ſhall be Mar- where the 
ried ; and he dies before, and makes Execu- Exceutor 


135 


. of the In» 

tor, his Executor ſhall not have the Legacy. Pane 
FR betore rhe 
But if It be thus . rime limits 


| giveto F. S. 201. and I will that ir be <dfor pays 
id him at the age of 21 years; his Exe- Ter of 


cutors ſhall recover the Legacy. Ib 


it or not. 
Ocif it be : 
| give to F.S. 20. toward his Marriage, 
:nd he dies before, his Executors ſhall have 
the Legacy, and may recover it in Court, 
61db.182,38 3. Brownl. 32. 2 Bulitr.126. 


A man deviſeth an Hundred pounds to his portionsco 
youngeſt Daughter, One hundred pounds to be paid to 
his middle Daughter , and One hundred the Chik 
pounds to his eldeſt Daughter , and thar all —_ mY 
thele Sums fhall be levied out of the Profics Rs. ya 
of his Lands. Per Car. The youngeſt Daugh- order. 
ter ſhall be firft paid , and then the middle, 
and then the cldeſt,Cenyer's Cafe cited 3 Leon, 
bk 

R. had two Daughters, and bequeathed Portions 
by Will to each 20000. apiece, provided ** be paid 
that if either of them married before the —_ 
age of 16 years; or that the Marriage were 
without the conſent of fuch perſons ; that 
tien they ſhould loſe 10000 7. of their Por- 
ton,and that 10007 4. thouid goto his other 
Children. Lord Salzhury married one of 
tt Daughters under the age of 16 years; 

bur 
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but with the Conſent of all the patties, 14. 


was the Qpinion of the Lord Keeper ,-th 
both parts Muſt be'obſerved. ; and ſhe. mull 
be of Sixteen years of age, as well as hand 
0 an » 'Lord Salicbury's Cals, 2 Vaylh 
36 s 


Admin” A Thduſand pound is deviſed to 7,1 
- pri at One and twenty years of age, 2 
who-died TS. died underage, then F.N. and 7.8,» 
before the have the xo00]. or elſe the Survivor 
Contingen- them. F.B. and F.N. dye both in the Liled 
—_— F.$S. and before the age of 21 years,andthen Ws 
i de. F+S. dies under the age of 21 years; thead. 
creedto miniſtrator of F.N, (who ſurvived F.B.) fuel 
him, and obtained a Decree far the Thouſanl 

pounds, tho? he died before the Contingency 


hapned, 2 Vemtr. 347. 


Mainte- One deviſeth 2501. to his Son, and mals i}! 
_ his Wife Executrix, and ſhe marries another 
ner oig, Husband ; by Bill in Chancery brought by W'« 
counted the Son for the Legacy,the Defendants would 


out of a have diſcounted Maintenance and Educs F$ 


_ cation: Which was not permitted by th: 
pray Court, ſo as to diminiſh the principal Sum; 
Apprentice for it was ſaid by the Court, That the Mother 
Money. ought to maintain the Child ; but a Sumd 

Money paid for Binding him out Apprentice 


was allowed to be diſcounted , 2 Feat 
353 


A. ha 
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k 4/tad two Sons B. ard C: by ſeveral Ven: Fee Upon 

wt, attd ſeifed int Fee of Blark-acre and * Contin: 

Shinecre, deviſeth Black-acre to B. in Fee, © 

td Ware to C. in Fee under this Pro- 
Mi following : That if it ſhall fo pleaſe 
d either of my faid Sons to dye before 
htime as they fhall be: married, or before 
ſhall attain co thei age of 21 years, 
d without Tſne of their Bodies to be be- 
«ew; then-I give all the ſaid Lands,which 
have by this my Will given to ſuch of my 
id Sons which ſhall ſo deceaſe before Mar- 
2s, or before their age of 21 years, and 
thoat Tue of cheir Bodies begocten, unto 
h of thoſe my faid two Sons as fhall che 
er ſurvive ; any former gife thereof not- 
thitandimg in this Wilt to the contrary. 
nd after B, takes Wife, and harh Iffue a 
ughter and dies, and afrer C. comes to full 
x nd dres withoat Hae' before Marriage ; 
| this caſe it is not any Eſtate Tail in B. 
"dC. bat a Fee upon the faid Contingent 
| Marriage , or dying before che age of 2b 
thout Iſſue , to come to the Survivor for 
le only, Hill. 1650. Hanbery and Coc- 


__— 
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A Deviſe, That the eldeſt Son ſhall take Fee in 
t Profirs tilt the younger Son be of age, «deft, cill 
the Remainder to the younger Son ; the ©< y9g* 


5 hath a Fee Conditional , 3 Leon. wm 
116; 


Or, 


M3 


A Fee, be- 
cauſe the 
Eſtate Tail 
is limited 
to com 
MmENnce 
upon 2 
ſubſequent 
Contin« | 
gency- 


Portionary 
Legacies, 
in what 
Court 
ſuable. 
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Or, asitis Reported in the Firſt Dy 


Leonard ; One having Iiſue two Sons, der 


that his eldeſt Son , © with his Exec 
ſhould take the Profits-of the Lands, | 
his youngeſt Son fhould come to the ag 
2.2 years, and that then the youngeſt 
ſhould have the Lands to him and the Hs 
of his Body. Per Cur. Clearly the eldeſt 


{hall have Fee in the Interim ll the yough; 


eſt Son come to age, [ Leon. P-101, Gate 


Halywel, 


Land was deviſed to the Son and Heir 


if he dye before his age of One and tw 
years, and without Ifſue of his Body te, 


living , then the Remainder over. Heh 
vives One and twenty , and then fell 


Land and dies, Per Cur, He hath a Ft 


preſently, and fo the Sale is good ; fort 
Eſtate Tail is limited ro commence upon 


ſubſequent contingency , Dyer 330. Clad, 


Caſe, Cro. Fac. 675. Chadwel and Cw 
$14. 148.Collenſon and Wright. 


One who dwelt in Somerferſhire made 


Will, and by his faid Will did bequeaha 


each of his Children, being Infants,a Lego, 
of 20 1. apiece: The Procurators of ul 


Infants did Libel in the Court of Art 


againſt the Executors of the Teſtator, i 


the ſaid Legacies, being out of the Diocel | 


and a Proh:bition was awarded. And 
Cur. the Exception in the Statute of 326 
c 9. doth extend only to Probat of Wil 


and that an Averment might be, That! 
pa 


4 


| | 
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Hes were ſued ont of their proper Diocels, 
the ame doth not appear in the Libel, 


$214 þ1.306. 


# 1 ſciſed of Lands in Fee,, and having 
» to Sons R. and G. deviſeth , That if 
« Son R. dye before Iſſue, ſo that the Lands 
icend to my Son G. then I Will, that my 
Irerſeers ſhall have che Government of my 
xd, and of my SonG. R. took a Wite 
nd died, ſhe being young with Child with 
hter. Deviſor dies; the Daughter was 
Kr. Per Cur, The Daughter is excluded 


elm the Inheritance, and G. ſhall have the 


d, Sed quaere. 4. Leon. p.3% 


4 having Nine Children, and poſſeſt of a 
aſe for years, devileth it in this man- 


| deviſe my two Reflories (whereof the Leaſe 
u) tobe divided between my Children , and 
but all the Profits thereof ſhall remain between 
F Children , and if my Son Richard dye, 
Win the two Daughters of Richard ſhall bave 
wart; and if any of the reFF of my Children 
WW, then bis part fall come to my Chil- 


And after Four of the Nine Children 

, by which an equal part of theſe 
s comes to Richard, and after Rich- 
Ws dies. Per Cur. The two Daughters 
Richard ſhall only have the 946 part, which 
a was devided to Richard, and nothing of 
che 
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the four parts, which by the future Þ 
comes to Richard by the other Four C 
dren; for the Devife to them is only limj 
to the firſt part of Richard, and the fin 
Devilſe upon the death of the otherChild 
comes after this Limitation , ch. 19 


B.R:Rimer and Belcher. 71 
Vide infra plus, {wb tit. Coſes mn Chancgn, 
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CHAP. XV. 


| Of Apprentices. 

b The Nature. of the. Relation between. Maſter 
ad Apprentice. He is not. within the Statute 
of. 5 Eliz. as to Departure : Nor Within .the 

TY Statute of 21 H.3, How and to what Co- 
wenavts Apprentices are liable, at Commun 
Law or Cuſtom, and Declarations and Plead- 
ings thereupon. Declaration on Couenants. in 
general againt} Apprentice who pleads deins 
2ge.: Replication by the Cytom-of London. 
Quzre , if it be a. Departure. Collateral 
Guenants (hell not bind Infants : Et ic 
where a ſufficient Averment, Covenant. to 
Iaftrut , if diſcharged by Death. Account 
ligs not. againſt an Apprentice, except for Col- 
lgeral Receipts. The Statute of 5 Eliz. plead- 
&d, That the Father had net. 40 1. per annum, 
Retainer. If the intent of a Statute be ful- 

filed, ſufficient, Declaration ih. for that a 
bY Ruginer is not awerred. Of Obligations with 
Specza} Conditions. relating io Apprentices. 

Proof of waſting and imbezelling Goods, how 

to be made. Notice, where requiſite. Th" 

the Indenture. and Retainer according to the 

F aa void, yet the Bond to deliver a juſt 

| Account is good, Releaſe to the Apprentice 
before Forfeiture , ſaves the Bond groen by a 

Third. perſon. for his Aecoumting. Bond, not 
ap afrade, void. ;, but an Allſumpſic is 
194. Whether. jrbe Maſter may. ſend his 
Apprentice 
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Apprentice beyond Sea. Of the Cuſtom of 
London a to Apprggtices. Inrolment. Th 
Cuſtom, bow tryed. Aſſignee of an Apprentic, 
turned over may have Covenant by Cuſtom, 
How Apprentice Free of one Trade , may 
erciſe another by the Cuſtom of London, 
Explication of the Statute of 5 Eliz. c.4, 
relating to Apprentices. Indiliment for exer- 
ciſng @ Trade not being Apprentice , boy t 
be laid. In Debt, for uſing a Trade not bem; i 
Apprentice, bow to Declare. Diverſity when 
a Starute creates an Offence with Qualifee. © 
tions, and where it gives a Penalty oth 
King. Difference between Aion of Dek | 
and Indittment on the Statute of 5 Eliz, « 

zo Laying the Aion. Of diſcharging = | 
Apprentice , and the Explanation of the Sis © | 
tute of 5 Eliz. as to that Clauſe. If th 
Difference between Maſter aud Servant my 
come before the Seſſions originally , or by wh 
of Appeal only. If Fuſtices of Peace my 
compel one to take an Apprentice. Of Ms 
fters Correing Apprentices. Kemedies far 4 
buſing , Emticing , &'c. Servants. Gene 
Damages given , where ill. If Servant din 
of @ Battery , no Ation lies for the Ms 


(1 
ſter. Y 


He Relation betwixt a Maſter and a 
Apprentice is of general Conſider 

tion, and differs from all other Minor; 
not only in that the Law favours more tit G 
Atts of the Maſter towards his Apprentice, 
by reaſon of ſuch Relation , but alſo in rt 
ſpe&t of Obligation ; eſpecially by oy 
ol 
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tom of Londen, to which Infants ſhall be 


hound, which they hell not in any other 
aſe 


One is put Apprentice ro a Maſfter for He remaiad 
Sen years , and the Maſter covenants to I_—_ 
inſtrut him in the Trade, and to find him ho 
wth Meat and Drink during the Seven years, he cannos 
:nd after dies, having left an Executor. inſtrua 


The Apprentice remains Apprentice to the Þi=- 


a 
ty 
5, 
the 
CG 
re- 
Cu 
OM 


Fxecutor ; tho* the Executor cannot in- 
frat him in the Trade, yet he is bound te 
find him Meat and Drink during the Term 
of Seven years , Sid, 216. Wordſworth and 
by, 

If the Apprentice misbetave himſelf, the 
Maſter may corre& him, or the Juſtices may 
juniſh him, C+o.Car. 127. Gilbert's Caſe, 


It is lawful for the Maſter co maintain his j4,q; 
kpprentice with Mony, in att Action brought gives his 


zpainſt him, door 81 4. 


Apprentice ” 


Apprentice is not within the Penalty of _— ro 
by 


he Statute of 5 Eliz. for Departure : And © 


by Hobart , It was never the intent of that 
ature to make an Infant , who is Appren- 
tice, to be within the danger of it, For an 
Infant at the age of Fourteen may be bound 
to be an Apprentice ; and the Puniſhmenc 
which is given by the ſame Statute is, That 
hich perſon ſhall bz Whipt as a Rogue : 
Which plainly proves the Statute intends 
thoſe of Full age, 

If Apprentice departs with his Maſters 
Goods delivered to him, he is not within 
he Statute of 21 H. 8. as another Servant 
pl 

vo How, 


tend 
Actions ; 
its no 
maints- 
Nance. 
Apprentice 
not within 
Stat.s El. 
as to De» 
parture, 


Nor within 
Stat.21H.8 
of depart, 
ing wirh 
Govt. 
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How, and to what Covenants Apprentices ar 
liable, and by the ffom of London ; and 


of Declarations and Cuftoms thereon. 


Infant cannot bind himſelf Apprentice 
by the Common'Law; but, by the Cuſton 
of London he may bind himſelf Apprentice 
by Indenture, and it ſhall be good , 2 Bulfr, 
192. in Burton*s Cale. 

Declara* Covenant was brought againſt an Ap 
tions on prentice on Indenture.The Detendant pleads, 
Es he was within age. The Plaintiff in hi 
— - Replication maintained his Aion by the 
Apprentice, Cuſtom of. London, that he may bind hin- 
and replies ſelf at the age of Fourteen. 
by Cuſtom "The Queſtion in 4 Leon. p. 77. and in 
” Nw Cro.El.652. Walker and Nicholſon?s Caſe, ws, 
cure by che Whether this was a Departure in Pleading! 
better Opi- And it was much doubted there , and 19 
nion. R. 2.cited there, how that an Infant brought 
an Action againſt his Guardian in Socagy, 
who pleaded that the Plaintiff was within 
age. The Plaintiff did maintain his Declz 
ration, That by the Cuſtom of ſuch a place 
an Infant of Eighteen years of age might 
bring an Account againſt his Guardian in 
Socage, and it was held it was no Depar 
ture, Gro. 652. 4 Leon. 77. Walker and Nick 
on. 
In the Principal Caſe it was much Ar- 
oued in Mecu'd, alias Bold, and VVallis's Cale 
14 & 15 Car.z. B.R. becauſe he brought hi 
AQion as at Common Law, generally, and 


maintained it by a Cuſtom. 
Some 
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Some argued, That it was a Departure, 
and cited 1 Inſt. 304. and Kel. 76. Abbot of 
Buckface*s Caſe ; which was, 

Action was brought againſt #. as Bayliff 
cenerally. Defendant pleads, he was Re- 
ceiver. The Plaintiff Replies, That the 
Tenants of the Manor have uſed to eleft a 
Tenant, which ſhall be Baylift to collett the 
Lord*s Rents ; and this was adjudged a De- 
parture, 1 Inſt. 304. Kel. 76. 


Tv. 1 3.pl.22. Wood and Hawkshead's Caſe; 
it was argued there, If a man Entitle him- 
kif by the Feoffment of one A. and the 
Defendant ſhews how 4. was an Infant at 
he time of the Feoffment, if the Plaintiff 
in his Replication will induce a Cuſtom to 
make the Feoffment good, that this is a De- 
parture, the Cuſtom being a matter of 
Title, and is variant from the Declara- 
nn, 

They on the other fide cited 21 H. 7. 17: 
Fafment. The Defendant pleads Non-age. 
The Plaintiff replies by a Special Cuſtom, 
That tliis is nor good , contra to 37 H. 6. 
L 
But it was agreed by all, That where one 
Tkdgeth a General Cuſtom in a Count, 
ad replies by a Special Cuſtom ; that char 
£not good. 

By Windbam Juftice : This is no Depar- T px'tv-e 
ue in the Principal Caſe, being no Matrer 2 "3%ing 
arying from che Count ; that being but 
kpoſal and always general , this Special 
Mater is a good Support, and that this is 

O 2 nd 


Whar is 2 


_ 
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no Departure from the Title, but an anſier 
to a Diſability pleaded in Bar, Yelv.13./Vuy 
and Hawsbead. 

Fotter held it to be no Departure, the gif 
of the Action being laid in London, andthe 
Title is the ſame tilt, only the perſon enx 
bled, VVinch.63. 

But by Twiſden; All the Preſidents are to 
Count on the Cuſtom,--as being the ground 
of the Action; and he was of, Opinion,tha 
it is a Departure, as whenſoever the Count 
is general, and cannot be made good by any 
particular manner, YV/ijnch.63. 

Count on a Statute that gives a Penalty; 
The Defendant pleauls it was Repealed. The 
Plaintiff replies and fets forth , it was can. 
firmed by another Ac, this is good. Contr, 
If I count on a "Temporary Statute , and 
the Defendant ſhews it to be expired; the 
Plaintiff in his Replication ſhews it to b! 
confirmed by a New Statute, is a Departur, 
as is Reſolved in Dr. Butler's Caſe againlt 
the Colledge of Phyſicians , Lit. Rep. by 
all the Judges: ao Feotfment generally 
pleaded may be made good by Leaſe orRe 
leaſe: Burt in Treſpaſs, if H. Juſtifie by 
Leale from an Abbot for 60 years, he cannd 
Rejoyn, it is good for 20 years, Plowd. 1% 
by the Act of Diſſolutions of -31 H.8. 

And further he ſaid , as in Gilbert and 
Fletcber's Caſe , Hill. 5 Car. 1. the Action} 8 
founded on the Covenant, and not on ti: C 
Cuitom, and Infant is not bound by collaterd 
Coyenant, * 
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But the Court gave leave to the Plaintiff, 
to diſcontinue his Aion, and to declare on 
the Cuſtom of London , that an Infant may 
bind himſelf. 

[ have been the larger in the recital of 
this Caſe, becauſe ic may give ſome light to 
ather Caſes of the like nature, and which 
are not yer well ſetled in our Books ; 1 mean 
25 to Neparture in Pleading. 


Now as to what Covenants an Indenture 
ſhall bind, or not bind the Infant. 

Collateral Covenants ſhall not bind In- 
fant. As in Action of Covenant brought 
againſt the Infant on Covenant to ſerve his 
Maſter faithfully as 'an Apprentice in the 
Myſtery of a Draper', and he lays in the 
Aion, That he defrauded him of his 
Goods, Per Cur. The Statute of 5 Eliz. 
s not fo ſtrong againſt Infants, as to make 
Collateral Covenants good. Infant is nor 
bound by thoſe Words at Common Law, 


2nd no Collateral Covenant ſhall be main- 


tanable upon that Statute. Aion on the 
Caſe lies upon the Covenant in Law, but 
not on the Covenant 'in Fac; and for that 
he ought to have Collateral Security , and 
the Retainer is for the benefit of the Infanc 
to learn his Trade ; but the Covenant is ta 
his diſadvantage. 

Tho' YV#inch thought the Covenant to be 
good, being incidenc tothe Retainer. Per 
Cur, There is no remedy but by Action on 


the Caſe, YVVinch p. 63. Fleming and Pitman. 


Vid.Hel. p.6 3. 
O 3 Quare 


Callateral 
Covenants 
ſhall oor. 
bind In- 
tant. 
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Quzre, How that lies againſt an Infant 
for Diſceir. Vide ſupra. 


Covenant was brought upon Indentures of 
Apprenticeſhip, containing the uſual Cove- 
nants in ſuch Indentures, and he ran away 
with his Maſters Moneys in London. 

And two Exceptions were taken to the 
Declaration : 


Coverant 1. In the Indenture the words are, That 
implied. the Infant ſhall be Loyal and Faithfwt , and 
ſecreta ſua velare, &c. without any words of 
Covenant exprels. 
But it was Reſolved, that the words imyly 
a Covenant, 


That In- 2. It was Excepted, That Infants ſhall be 
fant ſhall bound by Covenant, is pleadable no wher 
be bound hut in Loydon. (TheCuſtom is, That Infan 
”7 —_— ſhall not wage his Law upon Covenant for 
mleadable, Tabling.) Sed non allocatur , It is pleadabk 
f at any place : This Covenant is allowable a 
Law, and the Words are, That the Covenant 

ſhall become of ſuch effe&t and efficacy, s 

if he had been at full age at the time of 

his Sealing the Indenture, and then he ſhall 

be bound in every place within the Realm, 

The Court ſeemed to be of Opinian, that 

it was a good Cuſtom, and the Action wa 

well brought, Moor 135. Stanton's Cale. 
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In an Action of Covenant on Apprentice- 
ſhip , the Defendant pleads a By-Law in 
London by the Common-Council there , That 
if any Free-man take to Apprentice the Son 
of an Alien,the Bond and Covenants ſhall be 
yoid. 

And per Cur. this is no Plea ; for the Com- 
mou Council cannot make the Bonds and Co- 
venants void, but they may inflict a Fine or 
Puniſhment upon ſuch a Maſter for taking 
ſuch an Apprentice, Moor 4.11. Doggerel and 
Peck, | 


Aion of Covenant was brought by an 
Apprentice , and afligns for Breach , That 
the Teſtator of the Defendant had Cove- 
nanted to inſtrudt the Plaintiff in the Art of 
2 Sadler for Seven years , and to find him 
Meat and Drink during this Term ; and that 
the Defendant after the death of the Teſta- 
tor did put the Plaintiff our of his Houle, 
and ſo kept him from Meat and Drink. 


199 
Cuftom, 
By-law, 
That the 
Bonds and 
Covenants 
ſhall be 
void, its ll. 


It was agreed, — Et fic—i1s a ſufficient Er fe—— 
Averment of che Breach , andthat it is not Where 2 


but Matter of Form. And as for the Law, 

the Opinion of the Court was, That the 

Apprentice remains an Apprentice to the 

Executor ; for altho*' he cannot inſtruc him, 

he may find him Meat and Drink , 
" 


ufficient 
Averment; 


Per Hide , This general Covenant to In- Covenant 


ſtru& is not gon by his Death , altho' there 
beno particular Cuſtom, as in London ,xſpe- 
cially ſince the Statute of 5 Eliz. 


O 4 To 


to in{trut , 
if diſchar, 
ged by 
Death, 
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To which the Court inclined : Tho' ſomg 


were of Opinion , had it been only to In. 
ftru& , it had been diſcharged by Death; 
and if it were, yet the Breach is ſufficiently 
aligned if either- part be true, as here, in 
turning him out. Judgment pro Quer. Si, 

216, 1 Keb.76 1,820. VVadſworth and Eye, 
Ic is generally ſaid, that Action of Account 
Account lies not againſt an Apprentice,VVinch. 11 Ry, 
lies not $9, And it is regularly true with this diſh 
—_ rence ; altho? an Apprentice cannot be 
_ © Charged in this Action, for ordinary Receipy 
collateral upon his Maſter's Trade, yet upon collateral 
Receipts, Receipts, which do not concern the ordi. 
nary Trade of his Maſter, he ſhall þe 
charged as well as another. And therefor 
in the Caſe of Rivers and Pudſey, in Adtion 
of Account , the Defendant pleaded, That at 
the times, &c. and now he is the Plaintith 
Apprentice; and ir was held to be no Pleg, 
3' Leon. 63. Rivers and Pudſey, 11 Rep. 
89. ; 
H. brought Action of Debt againſt P. and 


declared upon Indenture ; and chat the De-. 


ſendant covenanted to ſerve him honeſtly and 
faithfully, as an Apprentice, in the Myſtery 
of a Draper for Seven years; and that ho 
had defrauded him of his Goods, &c, The 
5 Elie, Defendant _ the Statute of 5 Eli, 
eleaded, That none ſhall be an Apprentice to any of 


Thatthe the moſt worthy Trades (amongſt which 


map) Drapery is one) except his Father have Free-. 
AGE 4O bo 3 


per AKnim. 


hold to the value of 4o s. per annuxs , to be 
certified to the place in which he is ro be 
Apprentice, by three of the Juſtices of the 
Y-. of hp Peacg 
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pace of the ſame County, and this Certifi- 
ate to be enrolled iin the Town-Book: And 
he pleaded , That no ſuch Certificate was 
made, and pleaded the Branch of that Sta. 
we, which made every Retainer contrary 
g the Form of the Statute, void, The 
Paintif replyed, He had 40 5. per annum : 
Defendant rejoyned , He had not 4o 5. per 
mm: And the Plaintiff demurs , becauſe 
the Defendant ſaid in his Rejoynder, that he 
had not 4O 5. per annum , and in his Plea he 
pkaded no ſuch Certificate. 

Per Cur. The Retainer is good, tho? there 


201 


#not any ſuch Certificate or Inrolment , if Retainer. 


wers the Father had 40 5. per annum; for 
the intent of the Statute is fulfilled, 

As upon the Statute of 21 H. 8. Of Plura- 
ltie, it was adjudged in one Robin's Caſe, 
That a Diſpenſarion is good , tho' it be not 
Inrolled ; and yet there are as ſtrong words 
o Inrolment as may be. 

But the Court agreed clearly, that this is 
: Departure. But the Doubt was, if the 
Peading of the Certificate were good. 

Hutton conceived, there ought to be a Cer- 
tiicate to precede the Indenture: But others 
thought the Bar is good , (viz.) the pleading 
the want of che Certificate, and the pleading 
hat he had 4o s. per annum in the Replica- 
ton is ill 3 and tho? the Rejoynder of the De- 
adant is ill, and a departure; yet it appears, 
hat the Plaintiff had not any cauſe of Aci- 
n; for that the ſaid Statute ſhall not extend 
make collateral Covenants good, Finch,6 3 
"64 Fleming and Pirman. | 


In 


If the in- 
tent of a 
Starure be 
fulfilled,ir 
is ſufficieat. 


Departure, 
(i 


Certificats 
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Declarati- In Conlideration of 40 /. given by th 
onill, -for Plaintiff to the Defendant, the Defenday 
mar » Re” id aſſume and promiſe to take the Son o 
not averr's the Plaintiff for his Aporentice for Nig 
years, and to reach, &c. and to find hig 
with Meat and Drink; and doth not (gy, 
that the Defendant had taken the Plaintih 
Son to be his Apprentice , and ſo no cauþ 
of Action, 3 Bulftr.221. he alledgeth noRe 
tainer, 1 Rol. Rep. meſme Caſe and Cro. Fu, 
4c6. meſme Caſe , the Declaration was ad. 
judged not good ; for he never avers that he 
put him Apprentice , or that the other ac 
cepted him, 3 Bulſtr. 221. Talker and IWWrik, 
Cro.Fac.4,0.b. meſme Caſe. | 
Obligati- Having done with Covenants on lader- 
ens rela= tures of Apprenticeſhip, I ſhall now cn 
tingto fjder of Obligations, with Special Cond 
Apprentices t; ns, relating to Apprentices , and the Cor 
ſtruction of Law thereupon, with the Pleat 
1nNgs. 

And, Firſt, as to Conditions concernite 
faithful Service; and the Caſes of Crally 
and Woodward, Cardinal and Hesket , Gui 
and Death are fetled Caſes. 

Proctor Condition of a Bond was, That if 7.6 
;mbezel- ( the Apprentice) did waſte his Malte 
ling goods, Goods; and this ſhould be proved by Cot 
how ro be fefflon under his Hand in Writing, or other 
made. wiſe; and if within three Months ak 
Satisfaction was not made to him, then ths 

Bond to be in force. And the Queftion wy 

how this Proof fhall be ? And the differen 

was, wiizre the Proof is General, there F 

m 
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moſt be by Jury in the Aion brought : 

wiſe where the Proof is with reference 
Time, and before perſons certain, or by 
Confeflion ; and tho? he did confels it , yer 
+ muſt be averred, that he did imbezil , Cyo, 
gl. 723 Cardinal and Hesket , Cro.Fac.381. 
'Hb.g2. 3 Bulſer.5 5-Gold and Dearth , 1 Leon. 
144-Tedcaſtel and Wallywel , Cro,Fac.4.88. Lee 
and Hedge. 


The Condition was, That his Son ſhould 
render to C. his Maſter a juſt Account de 
mujbas monetis , bonis, &c, without imbezel- 
ing any way 3 and that if he did imbezil 
zny, upon due Proof made of ic, he woud 
ray the ſame to him within three Months 
iter-demand. 

Per Cur: Before payment ought to precede 
1ccount and arrears, and inthis Ation Proof 
ought to bs made , and he muſt give Notice 
tothe Defendant , x Bul#Fr. 40. Cockain and 
Gudlage, Hob.2 17. meſme Caſe , Crookbay and 
Wodward. 

But this Caſe is more fully and ſenſibly 
Reported in Hob.217. by the Name of Crook- 
be and Woodward. 

The Caſe was on Covenant, and declared, 
That the. Defendant by his Deed ſhewed in 
Court, did covenant to fſatisfie him all ſuch 
Sums of Money as F. his Son,the Plaintiffs 
Apprentice ſhould. imbezil from him within 
three Months after Requeſt , and then lays 
the Imbezeling and Requeſt, &c. The De- 
tendant prays Oyer of the Deed, which was 
entred in hac wverba ; and there the Cove- 
nanc 


Prov: 
Requelt. 
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nant was to fatisfie within three Months 
after Requeſt, and due Proof made of ſuch 
imbezeling. The Ifſlue was-, Whether he 
imbezeled? and it was found pro Querent, 
And Judgment was arreſted, becaule it ay. 
pears by the entry of the Deed, that the 


'Plaintiff ought not to have brought thi; 


Aion until the three Months were incurred, 
as well after Proof as after Requeſt; where 
the Plaintiff had averred no Proof inthe 
Declaration. | 

And, per Cur? the word Proof generally 
laid, ſhall be underſtood Proof Judicial, by 
Fury, Confeſſion or Demurrer in Court ; but 
if the Form of Proof were by the Writing 
appointed otherwiſe, that ſhall prevail; x 
by Witneſſes before two Aldermen, by Cer. 
tificate, &c. which Proof fhall be ſet dom 
in the Plea with all the Circumſtances ; and 
then it ſhall be in the diſcretion of the 
Court, whether that Proof were competent 
according to the meaning of the Writing: 
But in this Caſe, becauſe the word [Prof] 
is left at large, and may be made in Cour: 
judicially in Action brought againſt the Ap 
prentice, before the Action brought on this 
Covenant made by another, it may be well 
taken in this Caſe of a Proof by Trial in 
Court, and fo it is every way againſt the 
Plaintiff , Hob. 217, Crooftbay and Woodward, 
RG Rep. 40, Lee and Skey, Cro. Jun 
488. 


In 
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In Cutler and Brewers Caſe the Condi- Breach laid 
tion was of Three parts: in three 
1. If he well ferved the Plaintiff, —_—_ 

2. If he duly accounted. 

3. If he ſhould make ſatisfation in three 

Months after Notice, 

Breach was, That upon Account he was 
found 60 ]. Poliſh-Money in arrears, which 
he converted to his ownuſe, and ſo not well 
ſerved him, and good; for it was a breach 

of the firſt part, for every part is ſeveral by 
it ſelf, Cro.EL,8 3. Cutler and Brewſter. 
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The Condition of a Bond was , That if 
Apprentice turned over ſhould waſte the 
Goods of his Maſter , the Defendant ſhould 
pay what the Maſter was damnified , and 
pleads Nul damage. The Plaintiff ſets forth 
aBreach in waſting the Goods, but ſets forth 
no Notice given to the Defendant; and for 
that cauſe the Defendant demurred. 

But per Cur, no Notice is neceſſary , be- Notice, 
cauſe both parties are of equal Capacity to _ m 
take notice. Alſo when any one undertakes TE: 
for a Third perſon, he muſt anſwer for him 
athis peril , and the Imbezilment is not in 
theConiſance of the Plaintitf. 

And Twiſden thought, the particulars of where the 
the Goods waſted ought to be ſertforth, and particulars 
not'to fay of ſuch a value, or at leaſt the f *be 
kind : But afterwards he agreed with the 7995, 

other Judges, That no particulars need to be q,.yc or 
lf ſhewed; as in Debt againſt Execurors they no. 

pkad Fully adminiftred, the Plaintiff may 

loggelt, chey have waſted diver/@ Fora with- 
Out 
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out ſhewing what ; and Judgment pro Que) 
H. 14 & 15 Car. 2. 1 Keb. 467, 471. Fren 
and Perry. | 


The Inden- Tho? the Contra&t or Indenture for re. 
rure and taining an Apprentice according to the Sta. 
Retainer . . - q 1 

contrary ro fUtC 1s void, yet if ſuch Apprentice give Bond 
the Statute, © deliver up a true and juſt account of Mer. 
is void; Chants Wares, the Bond is good, it being for 
but a Bond a collateral Matter; the Bond is good, and 
to deliver. Ge of the Statute, 3 Bulſtr. 179. Bennet and 


wa ly 


Account, 
1s good. 
Releafero Condition of a Pond entred into by 2 
theAppren- Stranger, That if ſuch an 'one did become 
any the Apprentice of the Obligee,and tranſpor 
ves 2Bong 11S Merchandizes beyond Sea, and make Re. 
given to a furn of them, and make Account to the 
thirdper- Obligees , and pay the Money upon Account 
fon for his within a certain time , that then,&c. and ab 
_ terwards the Obligee releaſed by Deed to the 
Apprentice , but not toth2 Obligor , andin 
Debt upon the Bond the Obligor pleads thi 
Relealz. 

Per the Lord Dyer & tot. Cur. By the Re 
leaſe to the Apprentice the Obligation vs 
ſaved, it the Releaſe were made betore any 
Forfeiture, or before the Apprentic2 Bd 
broken any Point, accorCine to the Condi: 
tions or Coyenants : But if it was made after 
2nv ot them were broken, then ſuch a Re 
lcateto the Apprentice did not diſpence with 
the Obligarion which was made by the 
S'ranger; becauſe an Obiigation once for- 
tzirzed , cannot. be ſaved by any act or Re: 

leals 
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leaſe made or done to a Stranger , 23 Leon. 
þ 45 | 
As to Bonds for not uſing a Trade, there Bonds nor 
xe ſeveral Caſes in our Books, and upon the *9 uſe a 
whole the Law to that is ſetled , That a J2*, 
Bond that a Tradeſman ſhall not uſe a —_ 
Trade,is void, tho! ic be in ſuch a Town or |; good. 
articular place, and for a time : But an 
Aſumpſit in ſuch caſe is good, 2 H.5.5. March 
191. pl, 238, Barrow and Wood, 77. pl. 121. 
(rv El. 872. Colgate and Batchelor, Noy gS. 
'2 Bulſtr. 136. Rogers and Parry, 2 Leon, 210. 
(n, Fac. 596+ Broad and Folliff, 2 Keb.377. - 
Fly and Arrowſmub. 


Condition of the Bond was to teach and yy... 
employ his Apprentice in his Houſe and Ser- the Matter 
vice of the Art of Chyrurgery for Eight may ſend 
years: The Maſter ſends him a Voyage to Þis Appren- 
the Indies. The Defendant pleaded, he did ——_ 
i for the better Inſtruction of his Servant. *© 
bh Plaintiff demurs , and Judgment pro 
ver. 

Per Cur. The Defendant could not ſend his 
Apprentice out of England , except he went 
with him, (but to any other part of England 
he may, ) unleſs the nature of the Trade 
require it, as a Maſter adventurer, 1 Buiſtr.67. 
Oventry and Weedale, 1 Roll. Abr. 427. meſms 
Caſe 445. 1 Brownl.97, 


The Condition of a Bond was, to pay to 
bis Apprentice, his Exccutors or Adigns Ten 
Pounds at the time of the end or determina- 
tion 


Tnrolment. 
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tion of his Apprenticeſhip. The Appretitige 


ſerves Six years and then dies, 

* Per Cur. The Obligation is diſcharged, and 
the Money ſhall not be paid, 1 Brow», 97, 
Cbeyney and Fell. 


Of the Cuftors of London, as to Apprentice, 


The Cuſtom of Loxdon, as to Inrolling of 
Apprentices, is certified by the Mouth of the 
Recorder. . 


And at Fourteen years of age the Ay. 


prentice may bina himſelf by the Cuſton 
of London , as an Apprentice , and it ſhall 
bind him, tho' he be not Inrolled. 

The Apprentice at any time before on 
year (if his Maſter do not inrol the Inden- 
tures) may exhibit a Petition in French to 
the Lord Mayor and Aldermen, and hare 
a Scire facias againſt his Maſter, to ſhew why 
the Indenture was not inrolled ; and if he 
doth not ſhew a ſufficient cauſe, (as, that he 
could not bring the Apprentice perſonally, 
as he muſt, or ſome ſuch cauſe) then he may 
fue out- his Indenture and be diſcharged & 
his Maſter, Palm.36 1, or 31. 


But this Caſe is more fully Reported in 
2 Rull.Rep.305. 

In a Writ of Error between the Maſter 
and the Apprentice, they were art [ſuc 
upon the Cuftom of Londow, and tht 


Certiorars awarded to the Mayor , = 
[4 
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the Recorder certified, That where any inan, 
within the age of One and twenty years , 
and not under the age of Fourteen , binds 
himſelf by Indenture, in which are many 
Covenants ; theſe ſhall bind the Infant, altho' 
the Deed was not inrolled before the Cham- 
terlain within the year but with this diffe- 
rence, That the Apprentice may come in 
before the Mayor and Aldermen , and there 
ſew the Matter by Petition in French, that 
the Deed is not Inrolled within the year ; 
and upon this a Scire facias ſhall iſſue forth 
to the Maſter, to know why the Deed was 
not inrolled. And if upon his defaule the 
Deed was not inrolled, the Defendant (the 
Apprentice) may ſue out his Indentures, and 
ſhall be diſcharged ; bur if ic was not inrol- 
kdthro? the detault of the Apprentice, as if 
be would not come to be preſent before the 
Chamberlain, but abſent himſelf, then he 
ſhall not be diſcharged; for the Deed may 
not be inrolled , unleſs the Infanc be preſenc 
n Court, 2. Roll. Rep.z os. 

21 Fac. B. R. Cole and Holme's Caſe , ſuch 
Ation was brought againſt an Apprentice, 
(vdelicet ) That he departed from his Ma- 
llers Service, &c. Defendant pleads Non- 
we; the Plaintiff replyed the Cuſtom © 
Lndon, and that the Indenture was inrolled, 
8 it ought to bez and this was certified by 
ts Recorder to be the Cuſtom ; and Judg- 
Ment was given againſt the Defendant, 21 
J«B,R. Cole and Holmes. 
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How the 
Covenaurs 
ſha!l bind 
the Ap- 
prenticeg 
tho' not 
Inrolled, 
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Cuſtom, Tn Action of Debt on Bond , whereof th 

hey 07 Condition is to perform Covenants in Tnde, 

Tix, thre of Apprenticeſhip in Londov. Thekll 
tendant pleads the Cuſtom of Londen , Tha 
the Indenture ſhall be'void, if it be not inf, 
ted within che year; and this Cuſtom j 
Traverſed. This ſha!l be tryed by the Mz 
and Comminalty by the Mouth of the} 
corder, Co.Entr.tit.Debt 144. 


Wm—@ i Sms a..6 AS. es i” 


Aſſignee of - "The Cuſtom of Londen is, to Turt-over 
Apprentice an Apprentice from one to another ; and 


1. That abffraxit /e & ſervitio ſo man 
Nights, and during that cime did nat ſens 
him; which per Cur. being found pain 
him is good enough. 


2. It is faid , He did not ſerve according 
to his Covenant, whereas no Covenant ws 
made with the Plaintiff, yet it is g 
Es fie 1"% enough; and the Conclufion, & {ic #8 


fenutit (0n+ - ; - 94s F* A we 
centimem Fenuit conrventionem made with the Plaintiff s 


Tarned- ea | 
he to whom fich Apprehtice is-turned over 
_ > may have an Aion of Covenant upon Sy. il 
nancby Cial Ifſues on the ſeveral Breaches affignd, 
Cuſtom: and the Plaintiff in fuch caſe had a Ve 
did. | 
Tho' it was moved: in arreſt of Judy ; 
ment, 2 
af 


pleaded by as go0d as Can be, and Judgment pro Lu: 
Aſkignee. 1 Keb.250. Bowcher and Coſter. 


ARion 
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Action of Covenant was brought upon the Tale reme- 

Cuſtom of Londow, That an Infant above 4” im» 

14, and under 21, may bind himſelf Ap- _ _ 

prentice , and that the Maſter ſhall have aaa 7 

tale remedium, as it he were One and twenty. Covenazt, 

Its good, and he need not alledge that the 

Cuſtom is, that he ſhall have Attion of Cc- 

want againit him ; for tale remedium implies 

4 much, Aod.Re p. 271. Horn and Chand- 

le. 


Pp x 2X2” = 2&5 IS a” <<» 


In Covenant it was laid, That every Free- How the 
man may take an Apprentice, and that In- Cuſtom to 
; fants may bind themſelves to ſerve. be pleaded. 

' It was Objeted, That this Cuſtom was 
TY edged in fer; , not in fa&o; for Uſage is 
þ not added to it as a Cuſtom of a Manor, 

that every Tenant potuir & potuiſſet ſurſum 
teddere is 111. So /icet &f licuit for the Lord to 
_ Wl ifſeſs a Pein. 
w But the Court tomira , as Old Emries I4r. 
+ *Cultom, that every Citizen and Freeman 
night deviſe in Mortmain , allowed good. 
-— Cro. 347. Raymond's Rep. Windburſt and 


It has beeri a Queſtion, Whether and in How 4p. 
vhat caſes an Apprentice by the Cuſtom of P'<2*1<e 
lad, being bound and free of one Trade, 5* 
tay exerciſe another; and it is fſerled in «<6 
Metcher and Bagſhaw's Caſe s 2 Roll; Abr; another 


19, by che Cy 
, ſtor of 
$100 Ltinxon 
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The Caſe was, 

Action of Debt tam pro dow” Rege , quan 
pro ſeipſo upon the Statute of 5 Elz. for uſing 
che Trade of making and heading of Poing, 
not being bound to the Trade as an Appren- 
tice, againſt the Statute. 

The Defendant pleads that there is a C 
ſtom in London , That every Freeman 
London , being free of any Arr or Myſtery, 
or Occupation, may uſe any other Art, My. 
ſtery or Occupation within the City where 
of he is not Free, nor had been Apprentice 
by the ſpace of Seven years. Upon which 
Ilſlue was joyned, Whether there be ſuch 
Cuſtom in Lenden. 

Now this ought to be tryed by the Mouth 
of the Recorder, altho' it concern the Kiny 
as well as a Subje& , and alſo altho* this j 
not like to the Cuſtom of Mortmain, and 
ſuch ancient Cuſtoms concerning Land, 
and the Deviſes of them , which have been 
uſed to be tryed by the Mouth of the Re 
,corder. 

And in Apletoft and Stoughton?s Cale, Þ. 
11 Car.1.B.R. this was Certified by the Mouth 
of the Recorder Maſon, upon a Writ dire 
Red to him, and he certified that there ws 
not any ſuch Cuſtom in Lender ; for he fail 
by che Cuſtom, He who is free of a Manual 
Trade cannot uſe-any other Manual Trad: 
whereof he is not Free, nor had been þ 
prentice to it for Seven years; but otherwik 
itis of other Trades that are not Manui 


Ard 


j 
) 
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And his Certificate was received by the 
Court de bene efſe ; but the Court doubted, 
whether this ought to be tryed by him. 

And therefore this Matter was moved in 
arreſt of Judgment, Trin. 10 Car.B.R. Ror.56. 
But after divers Arguments it was adjudged, 
M. 14 Car. 1. that this was well certified by 
the Mouth of the Recorder, and Judgment 
jen accordingly for the Plaintiff. 

And in Trin. 10 Car. B. R. in Informat” by 
Alucher againſt Bagſhaw , tam pro dom” Repe 

warm pro ſeipſo upon the ſaid Statute of 5 El:z. 
le being joyned, the Recorder Littleton 
certified by his Mouth , that there was not 
any ſuch Cuſtom, 2 Rol. Abr.5 79. Fletcher and 
Bopſhaw. 

This Caſe being a Reſolution upon the 
5 Eliz. I ſhall go on in the conſtruftion and 
explanation of that Statute, as far as con- 
cerns Apprentices, which will be the Subject 
of the next SeAion. 


' And firſt of uſing a Trade, not being an Explication 
Apprentice. | of the S797. 
Ar Common Law , before this Statute of ? n=negg 
5Eliz. it was lawful for any man to uſe yr. 
what Trade he could without being Appren- of uſing 
tice, 1 Saund.? 12. a Trade 
, But by the Stature of $5 Eliz. c. 4. it is without 
Enated, That it ſhall not be lawful to any 8 AP: 
terſon or perſons, other than ſuch as now do law- 
fully uſe or exerciſe any Art, Myſterz, or Manual 
Occupation, to ſet up, occupy, uſe or exerciſe any 
aft, Myſtery or Occupation now uſed or occu- 


if js within the Realm of England or Walzs, 


EI exceps 
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except he ſhall have been brought up therein 
Seven years at the leaſt as an Apprentice in 
manner and form aforeſaid ; nor to ſet any perſon 
in work on ſuch MyFery, Art or Occupation being 
wot a Workman at this Day, except be ſhall hay 
been Apprentice,as aforeſaid,or elſe bawe ſerved g 
Apprentice, as is aforeſaid, ſhall or will become 
7 ourny-man or hired by the Year , upon pain that 
every perſon illimgly offending or doing the cm- 
trary , (ball forfeit and loſe for every defaul 
401. for every Month. ' 


Infant for exerciſing the Trade of a Chand 
ler, not having been Apprentice to the ſame 
for Seven years; but he was Apprentice to; 
Taylor for Seven years. 

Per Car. It one hath been Apprentice for 
Seven years at any Trade mentioned within 
the Statute, he may exerciſe any Trade 
named in the ſaid Statute, altho? he hath ne 
been Apprentice to it, 4 Leoy. 


But now the Charters of the City of 4m 
don may not be any diſpenſation with thi 
Statute, That no perſon ſhall uſe a Trad: 
to which he hath not been Apprentice, 
altho? they gre confirmed by Ac of Parlis 
ment ; and therefore in Kderby%s Caſe, who 
was Indicted at the Seffions in S»ffolk , for 
uſing the Tradeof a Woollen Draper in H, i 
the ſaid County for three Months next bs 
fore the taking of the Indictment, he neve 
having ſerved as an Apprentice to it, againl 
the Statute of 5 Eliz-c.4. a 

| 
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Which Indictment being removed into the 


King%-Bench by Certierari, the Defendant 


pleads a Special Plea , That he is a Free- 
man of London, and pleads the Charter of 
11 Fan. 15 H. 3. that the Citizens of Londer 
may libere & ſine impedimento, negotiate 
hi rebus & merchandizis ſuis, and may reſide 
where they will in England for that purpoſe ; 
and pleads the Confirmation of the faid 
Grant by A& of. Parliament, and that he did 
rehde at H. pred. cum quibuſdam Mercimoniis 
Pannariis emen? & wvendew, &c. which is the 
fame uſing the Trade of a Dreper ſuppoſed 
in the Indiament; and Traverſeth, that he 
uſed theT rade of aDraper for 3 Months men- 
tioned in the Inditment. Alter wel alio modo, 
And Judgment was given for the King ; 
forthe intent of the Charter is only to give 
Citizens and Freemen of London leave to 
fell their Merchandizes and reſide where 
they will ; notwithſtanding ſome Boroughs 
Cities claim a liberty to exclude Foreign- 
er, Dyer 2.79. 5 Rep.128. 
And the Traverſe is ill,a/iter vel alio mods ; 


where it ought to go to every part of the 


raverſe. 
Indictment 


for no 
for he was not charged by the Indi&menc _ 


with uſing it aliter vel alio modo. Allo the Trade,not 
Trayerſe goes to the entire time only , bing Ap- 


prentice, 


Time diftriburiv?; for if he had uſed the 29 9 
Trade by one Month , tho' he had not uſed 
thor three Months, yet he ought to be Con- 
nted for one Month , and acquitred of the 
aher, if the Traverſs had been rightly t2- 
len, 1 Sand. 311. Le Roy and Kilderby, Sid. 
142.7. meſme Cale. 


P 4 Indit- 


laid. 
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Inditment was, That he uſed the Trade f 

of an UpholFterer 11 Months, & amplins : the 

amplins there is void, $:d.368. , 

' 

In Debt, But in Debt on the Statute of 5 Eliz. tor ÞÞ ( 
for ulinga uſing a Trade, not having been Apprentice Þf j 
ne to ir, the Plaintiff ought to declare chat the ÞÞ + 
an Defendant did not uſe it at the time of the if « 
how co Statute , as well as in an Indittment. And ff 1 
geciare. Diverſity was taken between a Statute which I ( 
on 956g creates an Offence, which was 10t ſo before Þ x 
Starvee With qualifications as here , and gives Adtion ff { 


creates an tO the Proſecutor. For in this Caſe no Adj. 
offence on lies, without ſhewing that the Defendant 
vith Quali- is within the Qualifications , and to make it 
hications perfectly appear that the Defendant is ſuch 
and waere . . 
it givea 211 One who had broken this Law, withour 
Penalcyto Which he 1s not liable to this Action : But 
the King. where a Statute gives a Penalty to the King, 
he may ſue for ic without ſhewing all the 
Savings; for there it ſhall comeon the other IN 7 
Dart, and its ſufficient for the King to ſay, Þ 5 
coutra formanm Statuti, Siderfin 303. Waits I b 
Cale. d, 
Difference And there is another Diverſity well to be Þf /* 
berween obſerved, between an Action of Debt on this i 6 
Action ot , ms 
Debt ang Sfacut2 and an Indictment as to the bringing I 7 
Inditment the Aftion: Debt for uſing a Trade , not 
on the Sta> being Ayprentice to it, lies elſewhere than I 7 
rute of yn the proper County; but Information of NÞ » 
CN Ind:ttment ought to be brought in the pſ0 Un 
the Attion, P2r County, And therefore AQtion of Dt If 4 
roar broughe for it in the King's Bench is good, IN fr 
notwichſtanding the Statute of 21 Jac. 1. 4 
whicl: {aich, That all Atiions, Bulls, Plemts,&. YN 9 


fit 
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ir Penal Laws there expreſſed, whereof this of 
5 Eliz. 5s one, ſhall be commenced and proſecu- 
ted in the County where the offence was commit- 
ted, before the Fuſtices of Aſſize, Niſi prius, 

er aud Terminer, and fuſtices of Peace 
in the reſpeFive Counties and Liberties only, and 
dſewhere ; For it was not the intent of this 
Gatute, to ouſt the Courts above at VVe#- 
minfer-Hall of this Aftion of Debt, and no 
Original out of Chancery in Debt, was ever 
made returnable before the Juſtices of Af: 
ze, Oc. Sid. 4.00. Barnes and Haylers, 1 Cro. 
112. 146. Green and Gadye's Caſe. 

Note, A Man may not be puniſh:d in a 

Lect for uling a Trade. 


Of the Diſcharging an Apprentice. 


[t is Enacted by the ſaid Stat. of 5 Eliz.C. 4. Of the dic. 
That if any Mcsſter ſhall miſuſe, or evil intreat charging 
bis Apprentice, or that the ſaid Apprentice ſhall *" Appren- 
have juft cauſ? to complain, or the Apprentice eo 
d not his duty to the Maſter , Then the Bas” 
ſaid Maftir, or Apprentice being grieved and the Statute 
having cauſe to complain, ſhall repair to one of 5 Eliz. 
Tuſtice of Peace within the ſaid County, or to _- 09-0 
the Mayor, or other Head Officers of the City, __ 
Town Corporate, Market Town, or other place 
where the [aid Majter dwelleth , who ſhall by 
bs wiſdom & diſcretion take ſuch order and 
direFion between the ſaid Maiter and his Ap- 
prenti-e, as the Equity of the ſame ſhall require : 
indif for want of good conformity in the ſaid 
Maſter, the ſaid Fuſtice of Peace, or cther Offi- 


cer 
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cer cannot compound and agree the matter, the 
the ſaid Mayer, or. other Head Officer, ſhall tak 
Bond of the [aid Maſter to appear at the ney 
Seſſions, &C. and upon bis appearance, and hea. 
ing of the matter before the ſaid Fuſtices, &, 
if it be thought meet to diſcharge the ſaid 4y, 
prentice of bus Appreticebood, T hat then the ſail 
Fuſtices, or four of them at the leaſt , wheruf 
one of them to be of the Quorum, or the ſail 
Major, &c. ſhall have power in writing 
= their Hands and Seal to pronunce and 
declare, that they bawe diſcharged the ſame 4y. 
prentice , and the cauſe thereof, and that the 
writing ſo being made and inrolled by the Clank 
of the Peace, and the TuwneClerk ſhall be a ſuf 
ficient diſcharge for the ſaid Apprentice again 
ba Maſter. And if default ſball be found tobe 
in the Apprentice, then the ſaid Tuſtices, &c 
ſhall cauſe ſuch due correfFion and paniſhment t 
be miniſired unto bim, as by their Wiſdom and 
Diſcretign ſhall be though meet. 
The intent of this At is, That an Ap- 
rentice ſhall be diſcharged of an ill M 
= as the Maſter ſhall be diſcharged of an 
ill Apprentice, and that clauſe which give 
Power to them to miniſter Puniſhment to 
an ill Apprentice, does not reſtrain, but 
enlarge the Power of the Magiſtrates farther 
than ic gave to them concerning the M 
ſters; for they may not miniſter Puniſhment 
ro the Maſters for their faults, but only di 
charge their Apprentices; but for the fault 
ot the Apprentices they may inflict Corpo 
ral Puniſhment, or Diſcharge them at their 
diſcretion : Bute there was a Quere in 
Jk% 
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Caſe, and the Cate of YVValker and Edwards, 
If the Defendant who was ſued in an Action 
of Covenant, ought to have gone to one 

ice firſt as the Statute direas, that he 
mighe take order in it, and then if he 
could not agree it, to make his Application 


"to the Seflions. Another Quere was made in 


Hawkſworth*s Caſe,lt it ought not co appear, 
Thatthe Order made ar Seffions tor difcharg- 
ing. an Apprentice , , ſhould be under the 
Hands and Seals of the Juſtices there, 1 Sand. 
ily. Hawkſworth*s Caſe , Mod. Rep. 287. 
VValker and Edwards. | 

If the Maſter refuſe to keep the Appren- 

tice any longer, this is a good caule of dif: 
charge, 1 Sand. 315. 
A Record was removed out of London, 
Into the Kings-Bench- by Habeas Corpus, and 
twas on Debt on a By-Law, that no Free- 
man ſhould employ any perſon in any Trade 
which had not been Apprentice'to it, or a 
Freeman of London, and that the Defen- 
dnt had employed one in the Trade of an 
Upholiter, which had not been an Appren- 
tice to it, and a Procedendo was granted, Sid. 
269. Player and Peril. 

Per V/indbam, Upholſterers were a Cor- 
poration in H. 7 time. And the Queſtion here 
s Whether an Upholſterer be a Trade, and 
2 Procedendo ought to go upon 11 H7,c, 
19. 1 Keb.g 30. Meſme Caſe. 

|t hath been a Queſtion, Whether the Ju- 
tices of the Peace may cempel one to take 
at Apprentice ; and adjudged by all bue 
Twiſden, That they may by the Statute of 
5 Elite 


219 
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Juſtices of 

Peace may 
compel one 
to take an, 
Apprentice- 


The Junfants Lawper. 


5 Eliz.c. 4. for they are to be Executioner 
of the Statute, and that it would be fruitlek, 
unleſs they had authority to compel a Man 
to take an Apprentice. But Tw:{den aid, 
Then the Son of my Enemy might be put to 
me, which would be dangerous. But it wg; 
ſo ruled in Gi/{fer's Caſe, 14. and 15. Car. 1, 
B. R. Sid. 99. Canterell's Caſe. 
The Caſe was, 

The Churchwardens and Overſeers of x 
Pariſh in Darbyſhire, placed a Child, which 
was the Baſtard Child of M. N. with the 
Detendant, according to the Statute of 43 
Eliz.c.2, and doth appoint the Defendant to 
receive the ſaid Child. The Defendant ay: 
peals to the Seffions, and there the Juſtices 
maks an Order, that the Defendant ſhall 
take the ſaid Child as an Apprentice, and 
the Defendant by.Certiorari removed the Or- 
der into the Kings- Bench. Some Exceptions 
were taken to the Form of the Order. 

1, It appears not to be a Poor Child, 

2. Nor in what Trade he ſhall be an Ap 
ptentice. But per Cur it ſhall come on the 
other ſide, that ſhe is not a Child wichin the 
Statute. And 2/y, Husbandry is intendedin 
that Statute, and fo ſhall be intended in the 
Order until the contrary appear. But as to 
the Caſe in Law, the Order was confirmed 
by three Judges. YVYVindbam ſaid, The Judges 
in SerjeantsInn in Fleet-ſtreet were divided in 
the Caſe. Therefore it was agreed, That 
the Law might come in debate, that an It 
formation ſhould be exhibired againſt the 
De:endant tor not performing thereof. 


And 
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And in p. 19. Car. 2. B. R. The Court was 
moved to quaſh an Order for -impoſing an 
Apprentice ; but the Court refuſed tro quaſh 
ir, or to give any Opinon, whether they 
might impoſe ſo or not, but direted the 
party grieved by the Order to have an Action 
on the Caſe if he will. But Quer. againſt 
whom it muſt be brought, Sid. 4.1 r. 
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- As to Maſters CorrefFing of Apprentices. 
| I the Apprentics mixbehave himſelf, the Of Matte 
Maſter may corre& him, or the Juſtices may Pn 

th him. : Apprentices 
1 | Treſpaſs was brought for Battery. The 

4 | Defendane juſtified , becauſe the Plaintiff 

. | vas his Apprentice, and becauſe he negle- 

« | 4d his Service, moderate ceſtigavit. The Non mode- 


Plaintiff Replies, 1m moderate cattigavit; the rats coſti. 
Jury found non moderate caſtigavit, and 20 Þ, £4, no 
Damages. It was moved in Arreſt of Judg- En 
ment, that (moderate caſtigavit) 15 not any by Jeefaile. 
anſwer to the Declaration, which doth not 

mport any Beating, and its a negativum 
mfinitum, to reply to it non moderate caſtiga- 

mw, where it ought to be de injuria [us 

jropria. Per Cur. This were ill upon De- 

murrer , yet its good after a Verdi by 

the Statute of Feofayls, Car. 2. becauſe 

tere is an Affirmative and a Negative, Sid. 

444. Awbry and Fames. 
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Treſpaſs 
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Treſpaſs of Aſſault, Battery and Wouy. 
ding. The Defendant traverſeth the Wound. 
ing, and on this Iſſue is joyned. Et quoal 
wverberationem, he pleads quod diu ante prod 
tempus quo & eodem tempore quo [upponitur trasſ. 
greſſio pred? feri, the Plaintiff was his Ser- 
vant, and for negle&t of his Service molly 
manus impoſuit, que ef eadem wverberatio ; and 
pleads further, That ſuch a day and year the 
Plaintiff releaſed to him all Actions, and 
ſaith not by Deed ; yet per Cur the Pleawas 
held to be ill, as being double, 1 Keb, 661, 
Sid. 175. Bleeke and Grove. 


Remedy for Abuſing or Inticing a Servant. 


One brings an Aaiion on the Caſe againk 
another for procuring and inticing his Ap 
prentice from him , (which is before the 
time Cxpired, ).and declares per quod ian 
(le PI.) rotum proficuum commodum & taſit: 
mentum ratione ſervity ſervientis pred? per ts 
tum reſiduum Termini praditti venur? recipen 
poruiſſet totaliter perdidit & amiſit,to the Plain- 
titfs Damage of 100. TheJury find ior the 
Plaintiff, and aſſeſs Damages generally; and 
Judgment was arreſted, for he. ought to-1e- 
cover no more Damages than from the de- 
parcure , till the. time. of the Exhibition of | 
the. Bill, and not for the future, for he may 
Return again to his Maſter, and the general 
Damages being as well for the rime to come 
as the time paſt, it is ill, 2 Savders 169. Ham 
bleton-and Vere, Raymod 200. Meſme _ 

n 
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And it ſhall not be intended, that Dama- General 
were only given forthe loſs for the time Pamages 
paſt, becauſe he hath declared for the time a= 
to come, and the Jury have found generally ' 
according to his Declaration. 


If one beat the Servant of F. S. fo that 1f the Ser- 
he dye of that beating, the Maſter ſhall not vant dye of 
have an Action againſt the other for the * rm 
Battery and loſs of Service ; becauſe the Ser- — 
yant dying of the extremity of the Beating, water. 

i is now become an offence againſt the 

Crown, and turned into Felony, and this 

hath drowned the particular Offence. Quere, 

If after Conviction it doth not lye , as in 

Caſe of RobberyVide in Stiles well argued, 1 
Brownl.2.05. Haggin's Caſe, 2 Rolls 5 57. Meſ- 

me Caſe , Stiles 347. Dawke*s Cale , Mod. 

Rep. 


H. was Indicted for practiſe in withdraw- 1ngiamene 
fare inticing an Apprentice. After Not for inticing 
ulty pleaded and Verdi&, he Demurred. to 2w3y an 
the indictment on the- Preſident in - Cokes *PProveice: 

Entries 303. which the Court diſallowed ; 
and Tw/den conceived that was ſome Scire 
feagainſt the party ; and Judgment was for 
be King, 1 Keb.7 26.Cok, Ent. 393. 


The Jnfants Lawyer. 


Of the Maſters making the Apprenti:e Free, 


In London, if any Maſter ſhall refuſe to 
make his Apprentice Free, when the Term 
in his Indenture is expired , upon Com. 

laint thereof made to the Chamberlain, he 
will cauſe ſuch a Maſter to be Summoned 
before him , and if he cannot ſhew good 
Cauſe to the contrary, will make the Ap. 
prentice Free. 


In other Corporations, he may have 2 
Mandamm to be dire&ed to the Mayor, &c, 
to make him Free, if the Maſter refuſe todo 
it. And this was Townſend's Caſe, and the 
Mayor of Oxford, Raymonds 6g. Townſend' 
Cale. 


So it was in Norwich. And in Hill. 15, 
& 16 Car. 2. The Mayor and Common 
alty of Oxford Retorned to the Mands- 
mus, That if any perſon Binds himſelf 
to be an Apprentice, it is by the courk 
of their Corporation to be Inrolled ; and 
Townſend Bound himſelf Apprentice to C. by 
which he Covenanted he would not cor 
tra&t Matrimony during his Apprenticeſhip, 
and that the Indenture was Inrolled , and 
thar he within the firſt two yeats of his 
Apprenticeſhip did Marry, and after this he 
ſerved rather asa Journy-man then an Ap 
Prentice. 


Per 


h 
0 


TX. Do =. 


The Infants Lawyet; 


Per Cur. Exceptions to this Retorn. 
1. Tho he Covetants he will not Marry 
yet if he Marry, this is only a breach o 


his Covenant, but not any Cauſe to bar him 
of his Freedom. 

2. The Retorn, That he ſerved him ra- 
ther as 4 Journyman then an Apprentice 
$ uncertain and not poſitive , and Reſtitu- 
ton was awarded;,Raymond 92. Meſme Caſe, 
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CHAP, XVI. 
Orphans. 
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to common intent. The Cuſtom extend: t 
Lands out of London. Quzr. If a Freema 
diſcontinue the City and his Trade, bn 
much a Freeman may diſpoſe by Will. Th 
Cuſter of London as to the diſtribution i 
the perſonal Eſtate, Freeman cannot devil 
the diſpoſition and cuftody of the Ml 
of an Infant. Orphans Miuny not deviſ 
when payable by the Cuſtom. 


Rphanage being one of the moſt con 
() derable Cuſtoms of Londen, in reſt 
ence to Infants of Freemen there, delems 
next to be conſidered. 
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.By an A& of Parliamenc,Roer.pat.I R.2.n0; 

130. Ic is enacted , That the Mayor and 
Chamberlain of London, for the time bein 

ſhall have the keeping of all the Lands an 

Goods of ſuch Orphans as happen- within 

'the' City ,, ſaving to the King and. other 
Lords,the Rights of ſuch as hold of them onc 

& the ſame Liberty. 


. The Court of Orphans is held before the The Cour: 
Lord Mayor and Aldermen. of the City of * Orphans. 
Landon, who are Gardians to Children of 
ll Freemen of Londex that are , or ſhall be 
under the age of 21 years, at the time of 
their Fathers deceaſe. The Common Ser- 
rant of the City, is the only perſon intry- 
[7 by the Court.of Aldermen, to take all 
— and Accourits of Freemens E- 
o 

\The youngeſt Attorney in the Lord May- 
ors Court is always Clerk of the Orphans, 

d, is appointed to take all Securities for 

rphans Portions ; which Securities are con- 
ſandly taken in the name of the Chamber- 

in of London for thetime being. And co this 54.04... 
purpoſe,, the Chamberlain is a fole Corpo» þ.;1ain o: 
ration to him and his Succellors for Or- Londen a 
pans And in Fullwoed's Caſe, A Rep. A fole Corpo 
Mecognizance,. of Bond made to him and '-" * 
bs Succeſſors concerning Orphans, ſhall by hn 
the Cuſtom. of Lovdon go to his Succeſſor, 
And this is not like the Caſe of a-Biſhop, 
Parſon, Vicar, Maſter of an Hoſpical, &c. 
o. ſuch: fole-Corporatian, for there no Char- 
&eicher in Action, or Poſſeflian {hail go in 


MWcceſſion. Q 2 Bat 
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Cuſtom of and there hath been a Cuſtom, if any Fres 


Loudon 38 man , or Freewoman dye, leaving , Orphans 
to Orphans. 


and if the Ecclefiaſtical Court will” com 
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But the Executors or Adminiſtrators ſhal 
have them. 

1. Becauſe they cannot take Recognizance, 
or Bond in their politick Capacity, 

2. Neither have they fuch Cuſtom, 4, Ry, 
Fallwood?®s Caſe. 

But for a Judgment in Law as to the Cy. 
ſtom of Orphans, you have a clear cale re. 
ſolved in Hob. 474. Latche*s Caſe. 

It was reſolved, There hath been a Court 
of Orphans time out of mind in Londy, 


7 -< DI a -w 


within age unmarried, that they have had 
the cuſtody of their Bodies and Goods; and 
that the Executors and Adminiſtrators hare 
uſed, and ought to exhibit crue Invents. 
ries before them 3 and if any Debt appear 
due, to become bound to the Chamberlain 
to the uſe of the Orphans in a reaſonable 
Sum, to make true account upon Oath 
them after they have been received ; and if 
they refuſe, to commir them rill they wil 
become bound. This was adjudged to bez 
reaſonable Cuſtom, upon the Retorn of 1 
Habeas Corpus, The Caſe was, one Jar 
(Widow, Freewoman, and Fiſhmonger 
London) died, leaving divers Orphans, and 
one Latch was Adminiſtrator, and hal 
extibiied an Inventory of 1000 /. Debs 
unreceived, and was required to give Bond 
of 20001, which Sum he refuſed,per quod, 
It. was Adjudged good and Reaſonable; 
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this Cuſtom a Prohibition lies. And it was Tho' Sccu- 
aledged for the Priſoner inthatCaſe, That he 'y 9 ac- 
was already bound in the Prerogative Court A _ 
"Yi make Account, and ſo he ſhould be — 
rice bound. mon Law, 

And to this purpoſe was the Caſe of A4»- or in the 
hews p17. «c. BR. which was,a Woman be. *:erogative 
fore ſh contracted Marriage with F. S. —_— 
grees with him, that ſhe ſhall have power orphans 
to deviſe a Sum of 200 /. to any perſon, and will compel 
tker the Marriage ſhe by her Will gives this him to give 
wthe Children of her firſt Husband,and dies; 2** >* 
he Husband afrer acknowledges a Judgment 7 
aCommon Law for the Security of itz yer 
bythe Cuſtom of the Orphans of London,he 
may be compelled by the Court of Orphans 
o give new Security for this to the Cham- 
krilain of Lowdon. 

As for the manner of Proceſs, Summons, 
Conditions of the Bond for exhibiting an In- 
rentory, the Appraiſment, the Securicy 
band ( if che Money be not paid into the 
Chamber, 8&c. Vide Lex Londimenſis, or the 
City Law. 


Note, The Cuſtom of London is, That if 
the Father advance any of his Children 
with any part of his Goods, that that ſhall 
tar them co demand any further part, un- 
&s the Father under his Hand, or by his 
kit Will did expreſs and declare, that ic was 
but in part of advancement, and then that 
Child fo partly advanced ſhall put his part 
n Horchpot wich the Executors and Wi- 
Ow, and have a full third part of the whole, 


Q 3 Ac- 


I” 


\ Ed. ad 


Hotchpot . 
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Accounting, that'which:was formerly given 


to him 45a part. 'thereaf ; and chis is chat 


which the Gwuilians call Collatio Bonorurg. 


Some expound the Cuſtom thus, "That x 
if a Man has two 'Children and gives'to 
one of them 108. inipart of his advance 
ment , and then dids' worth 9oo l.” in this 
Caſe, the :Wife, the Iſſue not advanced,and 
the Execotors ſhall have but thres equal 
patts-of the 900 L, (wit,) 3007. a pert, 
a3nd' then the 100]. ſo given ſhall be in 
Hotchpot between the Children; which 
my Lord Coke conceives cannot be, for then 
there ſhall be noequalicy amongſt the liſag, 
as the Cuſtom 'doth require, 12 Ry, 
11 3. ; | , q 

It was in Bockford's Cale in Chantey, 1 
Fac. 2. declared" 'the Cuſtom of Zowdaito 
.be; That Children: not fally advanced wed 
to bring in what: ithey:.had recovered into 
Hotchpot with the” Qrphanage , tho' alt 
the Eſtate is divided inco Thirds ," and 
into Hotcpot with the whole Eſtate; and 
decreed accordingly, Beckford's Calc. 


Prohibition ;\ 'This Court of rphone is fuch-a- peculia 
lies, iffucd Court ; that if. any O 
elſewhere. 


rphan Sue, in: theEt 
clofialtical Court for any Goods, Money, & 
Chactels due tothem, or by the Cuft6ni 
London, or far any Legacy, or to haygit 
Account, a Prohibition lies, 5 Rep-74, | 


Note, 
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Note, The Securicy muſt rake particular: 

care that'none of the Orphans Mar 

.... of be-put, out Apprentices;, withour the 

leave of the Court of Aldermen firſt 
obtained for that purpoſe. 

The Court of Aldermen do Commit the 
Cuſtody of Orphans to ſuch perſon and per- 
ſons as they ſhall chink fit, and if any perſon 
do Intermarry with any Orphan without 


23k 


Orphans 


, Not Marry 


or be put 
outAppren* 
tice, without 
leave of 

this Cour. 


Marriage 


the conlent of the ſame Court firſt obtained, thou con 
ben a perſon may be fined by them accor- feat is fine- 


ing to the Quality and Portion of the Qr- able, and 


phan , and unleſs ſuch perfon. do pay the 
Fine, or give Sceurity to pay it , the Court 
ay commit him to Newgate to remain 
re, till he. ſubmit to their Order, and 
this hath been adjudged good in the Court 
of Kings Bench. And it was one Wilkinſon's 
Caſe, againſt Sir H#:liam Bolton , Paſch: 17. 
$6 {4 5:7 ; 
An Action of Treſpaſs was brought for 
ttery and falſe Impriſonment; The De- 
ant juftifies by the Cuſtom of London, 
the Court of Orphans, and that a Free- 
man died and lefe his Daughter/ under 18 
years of age, for ſuch is the-age of a Female 
and unmarried; and: that ths + Court com- 


impriſon-_ 
merſt till 
payment» 


mitted the Cuſtody,of her to Sir William 


Bolton, and ſet forth the Cuſtom, that if 
any fuch Ward 'be taken away, &«. they 
may commie the party to Newgate , who 
does this, to be Impriſoned till he produce 
the Infant, or be delivered by due courſe of 
Law , and becauſe the Plaintiff took her 


4: away, 
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away, he was committed, p. 19, Car.2, Fil. 


kinſon and Sir William Bolton. © , 
The Plaintiff Demurs upon this Plea. 4 
1. Becauſe the cuſtom to Impriſon is un- lg 
reaſonable, for that no time is allowed to the jt 
party to make his defence, x 
2. And its general, to Impriſon all, and fo I 
2 Peer may be Impriſoned. But by the: Ny 
Court, its a great Offence and Contempt, £7 
and the Cuſtom is reaſonable; but there lx 
ſeemed to be a fault in the Plea. For the By 
Bar was, That the Infant was of ſuch an I 
age, and unmarried at the time of the Fj 
pleading. Death of the Anceſtor; but does not fay ſhe 
leading. a . 
Bar goog Was unmarried at the time of the taking, 
to common But it was Over-ruled, for that a Bar ſhall Bn 
intent be good to common intent. Vide the Cale Flr 
reported in Raymond p. 116. - 
| -- 8 
The cuſtom Mote, This Cuſtom to have the cuſtody Ix, 
extends t9 of the perſon, and of all the Eſtate real and Et: 
048 perſonal, extends to Lands out of Lenden, Wit 
BQuer if But it hath been a Queſtion, If a Freeman FC 
a Freeman diſcontinue from the City,and his T1ade,and di 
8iſcontinue dies, leaving his Children and Eftate in the Eh 
poten Country , Whether the Court of Orphans JL 
City. © . ſhall intermeddle- with them ? And it was BB 
Ee the Opinion of Hide Chief Juſtice, That they 
ſhould not intermeddle. 
W 
What = By the Cuſtom of Londow,' a Freemans' ſin 
m—_ Widow may require a Third part of his 
_- Be ” perfonal Eſtate atter his Debts paid and the Jt 
- *." Funeral diſcharged, and his Children may . 


requice another Third part thereof, and he 
may 
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my by his Will give away another Third The C«- 
of his Eſtate ; but if he have no Chil- _ of 
ten, the Widow may require a Moiety [8 
& his perſonal Eſtate ; bur a Freeman in nu þ. 
he time of his Sickneſs, cannot give away ſtate. 
part of his Eſtate. But if a Freeman 

tye without a Will, Adminiſtration ſhall be 
ranted to his Wife, and ſhe will claim one 
Third part, and one Third muſt be divided 
angſt the Children, and the other be- 
wen the Wife and Children, and uſually, 
he Widow is allowed two Thirds of the 
fremans Eſtate. 


If a Father is a Freeman of London, he can- a Freeman 
wtdeviſe the diſpoſition of the Body of the canner de- 
Ifant, and if he do, yet the Infant ſhall vie the 
rmain in the cuſtody of the Mayor and *#o#tion 

of the body 
Akermen. And as well the Statute of 4. and ,,c.qay 
5. of Philip and Mary c. 8. concerning the of an lafans 
aking of Infants Females our of the Poſleſ: 
lon of the Gardian, as the Statute of 12 
(&. 2. c. 24- which impowers Fathers to 
lipole of the cuſtody of their Children, 
there are Proviſoes to fave the Cuſtom of 
laden, and alſo of other Vills, Sid. 363. 


laftian's Caſe. 
A. B. an Orphan of London Married to Orphans 


#.P. before he was at the age of 21 years, 1,277. 
nd not having taken out the Money dies, of the 
ting bequeathed this Money to his Wife, Chamber- ' 
fovided ſhe ſhould not claim Dower ; ſhe 1ain, nor 
ought Dower againſt P. P. Brother of W. -<9——"__s 
?. her late Husband, He brings a Bill in (1.41 


Chan- 


'when the 
Orphans 
Money be- 
comes pay- 
able by 
the Cu- 
ftom. 


What 18 2 
good De- 


cuſtomary 
part. 


claration of 
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Chancery, to make diſcovery of the Eftay, | 


and to compel her to releaſe Dower,, or te. 
nounce the Deviſe. The Queſtion is,, Whe. i: 
ther the Money in the Court of Orphan 
where Deviſable or not. Wi 

Per. Bridgman Keeper, Twiſden and VVill, 
it is |a choſe en Aftion, and io not. Dejil. 
able. The Cuſtom of Orphans ts under age, 
they find them Money (that is) for its Main: 
tenance | and no more; yet when the. Or- 
phan comes of full age, or the Female Mar. 
ries, it is caſt up, and the Intereſt is fully 
paid : In this Caſe it was the Laches of the 
Husband, that he did not recover it, for by 
the Cuſtom it is to be paid at the full age, 
or Mactiags of - the Female Orphan, 

21 


And the Cuſtom is upon the Marriage 


' of Orphans, to appoint the Comma 


Serjeant to Treat and take Security for 
the. Orphan , 2 Ventries 240. Pheſau'; 
Caſe. 

It is the-Cuſtom of Londen, That if any 
Freeman of London, Deviſe a Legacy 
an Orphan, That the Executor (hall be 
conſtrained to find Sureties ro pay the 
Legacy according to Law. Quzr. lt thi 
Cuſtom be good, for perhaps he fhul 
not have : Aſſets after Debts paid , 1 Rel 
Rep. 316. 


It was adjudged in Hanmond and Hay: 
wood's Caſe in Chancery, 32 Car. 2. Thit 
the Cuſtom of Londen , a Declaration 
made by a Freeman by Writing , os 
uc 


ef ch Writing were made for his laſt Will 
| and Revaked , is ſuch a Declaration as 
6 will let in the Ghild to have: a Ciſto- 
% mary part of the perſonal Eitate. 
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CHA P. XVII. 
Of Trials. Judgment. Exeeution. 


Regula. Infancy, where and in what caſes tried 
by Inſpetion, Proofs or per Pais. Infos i 
himſelf examined on a Voire dire. Th | 
manner of Trial by Inſpeftion and Proof, 
Re-inſpetFion granted, and why. Non-age, 
where tryed, in the County where the Land 
lies, or where the Afion is brought. The 
birth of an Iſſue, where it ſhall be tryed, 
Tudgment agein#} Infant quod capiatur , 
8c. No Execution againſt an Infant-Heir. 
Trials in tate probanda. 


i! by Trial of Infancy, the manner and 
place where to be tryed comes next to 
be treated of. 
| Its laid down as a Rule : | 
Reqw/nt In all caſes where the Matter may be || 
tryed by the examination of the Juftics, Þ} 
they may , if they be in doubt, refuſe that, | 
and compel the party to put it upon Trial 
per Pais, Per touts Pufbices , as incaka 
infancy. | 


lafancy Now I ſhall recite ſome Reſolutions, where 


eryed by and in what caſes Infancy ſhall be tryed by 
_— InſpeRion,by Proof,or per Pais, | | 
er Proots, 


or per Pais. In 


the party, without the Examination of the 
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In Error to reverſe a Fine for Nonapge, or in what 
in Audita Querela to reverſe a Statute or Re- caſe Non- 
cognizance for Non-age, the Age ſhall be age n=" 
tryed by InſpeRion of che Juſtices, and not , A hy 
by Pais: But if an Infant appear by Attor- gion. 
ney, this is Error ; but it ſhall be tryed per Per pais, 
Pais, and not by the Juſtices: For the making lofaar 


- > appenring 
of the Warrant ot Attorney is the act of bs. 


ſuſtices. "EVE> 


If the Tenant in a Real Action vouch A. 
25 Heir within age; or if Tenant for life be 
impleaded , and pray in aid of one in Re- 
verſion within age, and prays that the Parol 
ſhall demur , &c. there if the Demandant 
reply, that he is of Full age, this ſhall not be 
tryed by Pais, but a Writ ſhall be dire&ed to 
the Sheriff, (v4z.) | 


By Inſpe» 
Etion. 


Quod Yenire fae tali die A. ut per 
alpenrd cozpozis lui conſtare poſſit pdiais 
Juſticiariis noſiris f ſit plene ctatis 
necne,#c, non teſtird teſtimonto, non Jus 
ratozum verediago fed judicij Jnlpeci- 
—_ - | 


But the Judges (as is uſual) by adminicula may 
inform themſelves by Witneſſes, by Church- 
Books, &c. 


In Account againſt Baylee (Account Fi;z,. account 
I21. 12 Af. 37.) Infancy ſhall be eryed in ei 24% 
Pair. 9 Rep.31. 


it 
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Appeal If an Appeal be as, Ar by Infant , the 
per inſpeft. Infancy CN ca ſpeRion, 1 i Hy 
- 94s 


Error ps In a Writ of Errer to reverſe a Judgmen;, 


infpett. if Non ag be alledged for Ecror , this (hal 
be tryed 
mon Recovery, or to reverſe a Fine, Ar 
Hungate's Caſe. Vide ſuprs. Dyer 104. Cay. 
Trin.1 1 Car. B.N. Scawen and Arundel, 


By Proofs Trial of In{pettion_in cafe of Dower i 

per Pati. by Proofs in caſe of Death per Pais. ln 
Dum fuit infra &tatem, Intancy may be tryed 
per Pais, 1 Keb.929. 


Where the If the Queſtion be, Infant or not? if the 

party is. of party be of Full age, it ſhall be tryed jp 

Po þ 6.4 Pais, Bulitr.7 Fac. Moreton and Ords. 

Parel de. - If the Parol be prayed to demur for the 

mur. Non-age of one party , and the Non-age j 
canfefled by the. other party, the Parol ſhall 
be adjudged ta.demur without inſpeRtion 
the lnfant, 29 Afr:37 Adjudge. 


If Tnfant appear by Attorney in Aion 
brought againſt -him., in which he ought 
to have appeared by Guardian , and ater 
Judgment is given againſt him , being witly 
in age, and after in a Writ of Error he 

 afligns.this-for Error; this ſhall nor be tryed 
By Proofs. by InſpeEtion., but by Proofs; for if hebs 
now of fi1ll age Judgment ſhall he reverſed; 
and the firſt Judgment was reverſed. K. 
11/0 


y Inſpetion. So upon a Com 


Tis Infants Lawyes; 239 
Trip. 39 El. B,/R, Sydber and Rave, but 

cited by the nawe of Se/borough's Cale , in 

Gre El. 580. Stone and Marches Caſe, The 
afendant in Debt confeſſerth; the Action by 

Axoraey, and afbgos, for Error thaz he was 

hin age at the time of the Confeſſion ; ;; per 

and they were thereupon at Mlue, and por pair. 

tryed per Pais, Cro. El. 580. Selborough's 


Caſe. 


lafanc brought a Writ of Error by Gyar- Appearance 
dian, to reverle a Judgment given againſt ty 4*t2my 
kim, .in which he appeared by Attorney, *” © 
dafligns for Error, That he was within 


Tick the time .of the Judgment given 


> 8 T ZzzC 


we him, he appearing by Attorney $ this 
ball got be tryed by Inſpection , but per Pais, 
Tri, 11 Car. 1. B. R. Scawerns and Arun 


_ - 


Bartbolawew. brought a Writ of Exrer , for 
twat: Dightow recovercd againſt him in an 
ation of Impriſenment , in which he being 

in 288, did ſue by Atormey',. and the 
ment - was, reverſed, and the Nons 
ge, Was 456d per Pais, Bridgnn. Rep. 
De: 


The Court may 2xaming; Infant. upon. 2 Infaac 


ape dire, whetharhe be within age, 11 Hg, hive 
bs. | examined 


upon 2 
Yairg dive. 


In 
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The man- 


ner of 


IaſpeRion. 


. preciſely. 


The Jnfants Lawyer. 


In Tryal at Bar the 
was at full 'age at the time of the Will made 
by him. To prove his Non-age, the Defet- 
dant produced an Almanack , in which hig 
Father had writ the Nativity of the Deviſor; 
and it was allowed to be ſtrong Evidence, 
Raymi84. Herbert and Tuckal. 


As to the manner of Inſpe&ion , and the 
Adminiculs the Judpes uſe, | find, | 

That in a Writ of Error to reverſe a Fins 
levied by Infant Feme Covers ; the Cour 
was moved for a Day to bring in the 
that levied the Fine to be inſpected, which 
was granted, and at the Day ſhe was oy 
into Court and viewed; and two Witnelk 
depoſed, That ſhe was within Ape at the 
tice of the Fine levied , which was entred 
upon the Roll: Upon which che Ifſue wa 
tryed, Styles 45 1. 

And in Sherlock's Caſe , Stiles 4.56. upon 
Tryal by Infpe&tion, Affidavit was madeby 
one in the Court who knew the Infant that 
was there preſent, and the time of her Birth 
and being Baptized , and ſwore the Day 
The Church-Book was alſo pro- 
duced in Court, and proved by Oath 
wherein the time of her Baptizing was &t- 
tred, and that ſhe was the ſame perſon; and 
the Afidavits were recorded ; and the In- 
ſpe&tion entred, and ſhe had a Guardian 
aligned her by her own eleQion; and a Scare 


facias was awarded againſt the Heir , Stiles 


56. 
, [4 


Queſtion was, if ons 


"> mw) =” 5=.. =: =. = - 


The Infants Lawper. 
«|| rows prayed” that an Infarit” might be 
le Red to reverſe a Fire, and foraſmuch 
© || #5 he” had nor his Proofs there, he was nor 
s | nſpeted ; but dies datus eff © uſque Offal 
« || Michaclis proximar, at which rime the Infant 
s || came-the Day - which was wont' te be the 
Day of Elſoyn, and prayed Fuſtice Crouke 
was there to adjorn the Term) to in- 
(pe& bim and take hisProofs , which he did 
lihene efſe. 

And now before the Month of Michael- 
wes the Infant came of full age ; and whe- 
therchis InfpeRion was well taken , was the 

n. $2640. 
Per Cor, The Day of Eſloyn isa day in 
Term, andthe Court was full, tho? there was 
but one Judge ; and if che InſpeRion had 
been the day of Efloyn, and before the 
qurro die poſt he had come of tull age , this 
hall be very good. 


> bt. 00 2 OS: AIPSS + 0D 


Adjornment the Judge had power to do any 
thing, bur co adjorn the Term. Qs. de boc. 
Lbrownl.2.78. 


that the Intant may now- be inſpected again; 
becauſe chere was no Action depending m 
Court againſt che [Infant , when the former 
Inſpection was ; and ic was granted, Stiles 


þ 456. 


Sw» 8B oo T7 RPRRRT== 5 romww 7, 


—Y 


R 


Error 


241 


Bur the Doubt was , if upon the Day cf gs 
on t 


Eſloyn-day; 
if good. 


The Court was moved in behalt of att reinfpe- 
lafant ro diſcharge a Guardian afligned by &ion 
theCourt, and to-make anorher, and chart che gronted, 
ſarmer Inſpection may be diſchaiged , and *9 vb 


The Jofants Lawyer. 


Errog,was brought x9; rdyepſe a Fine: for 
Infancy.z, it: was moved, :thatihe party being 
in Court ſhe- might. be! inſpeted', andthe 
Inſpeaion..recarded 's and there was. pro 
duced a,Copy of the: Regilter-Book , ſworn 
to. be true, and ſeveral Afpdavits of her 
Age-. LNG « 

Pex ow; Let,the Infpetion be recorded 
The Iflue, of her Infancy may be tryed 
any time hereafcer, tho? ſhe comes of agg, 
1/entr;69., Couſis's Cale. 


Error is affigned - in, Fa& (im Aﬀtionf 
Caſe) that he was an Infant , and:;fhews-ad 
place where, ke waganInfans., Tothis Error 
the Plaintiff pleaded that he was'ot. tullage, 
ard it was tryed at 4; in Seffolk. ' 

Whitlock Juſt. Every Venire fac proper 
is to be from the place where the Writs 
brought, unleſs it be drawn away by Plea 
This is new Matter and not helped byth: 
Statute of .20 Fac. The Matter is collaterd 
co the fickt Record, and. it.is a new Recor 
upon Error. 

Per tot. Cur, Its out of the Statute, and 
a Repleader was granted ; for there is. no 
Tryal, nor no Fenire. But if in this Action 
he had alledged a place of his Infancy, {a 
at Dale , and the Venire had been of Sal 
there the Tryal had. been; good , Godb. 381. 
2 Rolls 373. Latch.194.7 ayler and Tollwis. 


Where: 


TT  u——___ — AX as # Four * Y 
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. It hath been much Argued where Non- 
'age ſhall be Tryed , whether in the County 


Land lies, and it is Reſolved as follows, with 


Seflions at Brecon ; Error aftigned was, That 


The-Jifatits Lawper, 


Where Non-ape ſhall be Tryed. 


or place where it is alledged , or where the 
the Diverſity : 


Error was brought; forthat Judgment was Non-ge, 
ven by default againſt” the Defendant , Whe* 
ing an Infant ; Iſſue was taken that he pen 
was of Full age , and the Queſtion was, ,1..c the 
where the fue ſhall be tryed , Whether in Land lies. 
olk, where the Land lies z Or in M3d- or where 
rh » Where the Action was brought? tbe Attion 
And, per Cir. ic ſhall be tryed in the Counmry * >ou9it 


where the Land lay, Cre. El. $18. Green and 
Roſſe, 


And fois Morgen and Vaughan's Caſe : 
Error was of a Jadgment in the Grand 


the Tenant wichin age appeared by Attor- 
ney ; and alledgeth, that he was vithin age 
at Abergaveney m the County of Middleſex; 
and Iflue being joyned in che County of 
Monmouth. And Iffue was joyned upon 
the Not-age , the Tryal was by a Jury of 
the Venue of Abergeveney , and found for the 
Plaintiff in Error. 
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where no 
Eſtoppel. 


Diverlity. 


The. Infants Lawycr. 
It was moved in Arreſt of Judgment, That 


the Plaintiff in this Writ of Error appears by 


Attorney.,. and he was within age at the 
time of the Writ brought, as appears by the 
Record: For it isalledged, That 7 Septemb, 
20 Car. 2.he. was within age, videlicet, the 
age of Fourteen years, and no more; and 
he brought the Writ of Error 14 Juhy, 
26 Cer,2. and in the Term following aflign 


the Error, 


( Videlicet) Sed non allocatur;, for the (Videlicet) 1s not 


the material part of the Tue; and the (Vide 
licet) goes not: to the right of the Aion, 
and fo cannot be an Eſtoppel. 

2. It was ſaid , Tbat Tryal for Dower 
being a Real A&ion, Error upon it is of the 
ſame nature, and every Hiue yoyned in this 
ought to be tryed where the Land lies: And 
to Green and Refſe's Cale the Original 


Action was FjeFione firme; but here it is 


Dawer. 

Bur per Cur. the Tryal is good enough; 
and the difference 'was. taken as. to the na- 
ture of the Original Action, where the Title 
depends upon the Non-age alledged , and 
where the Non-age is pleaded, as it is hers 
by Maitzr debors. 

11 the firſt Caſe the Tryal ſhall be where 
the Land lies, and not fo in the other. And 
Judginent was given for the Plaintiff in Er 
ror, Sir Tho. Fone's Rep. 170, Jorgen and 
Vaughan, Green and Ro{ſe's Caſe. 
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in} Durham, upon which B. 
BR. at Joi bntcafer , and aff ns for'Error,. 
Thar the faid A. at the time;of the Tryal of 
the firſt Aion was commorani, and within; 
we at Weſtminfter in Middleſex , and that, 
he/ſued in the faid Action by Attorney, and; 
ipon the Nor-age the ' parties ate at Ihe; 
this ſhall be tryed at Meſftminſfter, and nor at 
t | Durham, where the Land lies; becauſe that, 
» Þ the Eje#ione firme is not any Real Aion ; 
, Þ| ##d inaſmuch as it is ſpecially alle4ged, that 
he was within age, and commorays .at Weſt- 
maſter, where the Wrir of Error is now 
brought, 1 Brownl. 150. Trin. 11 Fac. B. R. 
Ord: and Moreton, 
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-And in the Report in BulfFrode of this 
Ge, the difference is taken in Real and 
Perfonal Actions. 

+Infant pleads, Thatat the timeof making 
the Releaſe of all his Righe he was within 
' and born in another County 3 yet the 
ſhall be rryed where the Land is. 
Alter , in Perſonal Aﬀions, 1 Bulffrode 


134 | 
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- 
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both Vills, 11 H.4:84- 
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"If A” recover {painlt B. in Bjc@iome firms. In Ejcfione 
| Brocghte Error in frm. 


"If Iſſue be, Whether D. were born before The Birth: 
Marriage at A. or within Marriage at B. of an Iflue, 
m the fame County , vhis ſhall be cryed in _ 
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Stat. Glouc. 


C. 2. EX- 
plained. 


claims as Heir | 
County , andthe Iſſue is whether he be Heir; 
this ſhall. | 
Kt where the Birth is alledged ; for the 
Iftieritance is the Princi 


The Infants Lawyer. 
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In an Aſize, ,..if the Birth of him who 
be alledged in, a Foreign 


be: eryed where the Land is, and 


| el .,..and where the 
Teng lies it_may. be. belt known who is'to 
inherit , 46 Aſc 5: fo. 355-b.. Adjudged. 


"If the Iſſue bs between the Heir and 2 

ran who claigns co be Tenant by the Cour. 
refie , Whether he had Ifſae by the Wik 
during the Coverture in a Foreign County; 
this ſhall be.tryed whete it is | alledged, 
13 H:4-4- 


The Statute of GlouceFer, cap. 2. gave the 
Infant a .Tryal during bis Minority ; butit 
gave it him in ſuch Atians, .as he might got 
be fore-clofed in his Right: But tho? he were 
barred in apy of the ſaid; Adtions, ( Agigns 
AunceFtrel poſſeſſory , Mortdeunceſter ,, Ayil; 
Beſajel, Coſinage ) during his Minority , hs 
may haye recourſe to a Writ of an. higher 
Nature, ſo as he ſhould not. be remedilek, 
not any final Judgment given againſt him 
during his Infancy ; and. therefore the For 
medon in diſcender, which is in nature of hi 


- 


' Writ of R:gbt for the Ifue in Tail ,. he can 


have no Writ of an higher nature, and 


thetefore is not within the Statute, 2 Isþ 
:-; - 291. 


Infant 
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The Jalaius 4awpers 


Anfanc, whorwas party to an. Ejeament in 
a Tryal at Bar jn' che King's-Beach , Ag- 
ſwered. to.a Bill -in Chancery by Guardian: ; 
that Anſwer ſhall nor be read, in Evidence 
gall che. lnfant,, x W, & M.r Leigh and 
Ward. "oe 


Judgment againſt an Infant was reverſed 
becauſe it was Capratur. | 


The Caſe was: 


_+Eje&ione firme was brought againſt Four, judgmeri. 


whereaf one was an Infant and appeared by 
his Guardian; and upon Not guilty pleaded, 
and found for the Plaintiff , Judgment was 


given againſt them, Quad capiantur. And in Capiatur- 


* 


Error ay, 75 for that cauſe it was reverſed, 
tho' the Treſpaſs is Yi & armis; and fo ſor 
tort demeſne , Cre. Fac. 274 Holbrook and 
Dojly. 


Aſſault and Battery againſt Three: Error 
was brought, That all the Three appeared 
by Attorney and pleaded, whereas one was 
within age, and ought to have pleaded by 
his Guardian , and Judgment entirely was 
giren againſt them all, and ir being void as 
to the Infant, muſt be void againſt all. So 
Judgment was reverſed for the whole, Stiles 
121,125. Aylet and Oats. 
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B J default. 


No Execu- 
tion a- 
gainſt an 
Infant Heir. 
on Recog- 
nizance, 
Stat.Merch. 
or Staple. 


T3? Infants Lawyec;- 
© (; Judgmenc'be piven apaiiſt an" Infant by 


defaulc,' after che Default he ſhallthave'a Wrir 
of * Error, and reverſe the ——_ for his 

It wultafrer Ap- 
pearance ,* Judgment ſhall 'be given againſt" 


Non-age; but'if he make default 


him. Vide ſupra. 


No Execution ſhall be fucd -againſt the: 


Heir within age. 


If a man hath a Judgment given againſt 
him for Debt or Damages, or be bound in 


a Recognizance, his Heir within age; or 


having two Daughters, the one within age; 


no Execution ſhall be ſued of the Lands by- 


Elegit, during the Minority, albeit ithe Heir 


15 not ſpecially bound , but charged as Ter- 


tenant. 


So againſt an Heir, within age, no Exe- 


cution ſhall be ſued upon a Sratute Mer- 
chant, or Staple, or Recognizance, upon the 


Statute of 23 H.8. for it is excepred in the 


Pcocels againſt the Heir. 


Neither if the Heir within age endow his 
Mother, ſhall Execution be ſued againſt her 
during his Minority, 1 Inft. 290. 8. 3 Rep. 13. 
Sir William Herbert's Caſe. | 


Note, 


| 
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Note , By the' Statuce of 25, Eg. 
Execution of Lands upon a 
;Sraple,- is referred - to--the.. 


*Merchanc ; and by-the Statute "De 


3. the 
Statute- 


Mercatoribus no Execution ſhall be had 


The Tryal of Full age in etars\ 


upwards, Hob.3t5. 1 Brownl.45. 


againſt che Heir, fo long as he is within 


. - 
», *.4 - 
bd LLEST 


5 
ay 


probande, Tryil in 
t be by Jurors of Forty two years Old, __ 


**C'HA Þ: "XIX. 


"Of Remedies for Tartions atts done to 
9 Infants. © | 


of the Guardian , an Action in the nz 
. ure of 4: Revyſhmins of Ward lies. 


By the Statnte of 4, &-;5 Ph. & M. wp.s 
it ſhall not be lawful to take away any Maid 
or Woman Child unmarried, being within 
the Age of Sixteen years, out of the Cuſtody 
and Governance, and againſt the Will 
the Father, or of ſuch perſons to whom the 
Father by his Laſt Will and Teſtament, 
other a& executed in his life-time, ſhall ap 
point, under pain of Impriſonment for two 
years; and the Penalty for taking away and 
marrying ſuch Woman Child , is Impriſfon- 
ment for Five years, or Fine. 

If any Woman Child abovs the aged 
Twelve, and under the age of Sixteen year, 
conſent to ſuch Marriage, then the next 
Kin , to whom the Inheritance of fuck 
MaiJen ſhould diſcend, ſhall enjoy the ſame 


T* 2 Ward be taken out of the polleſſion 


during her life. 

This is mcant of Heireſſes, or other conk 
derable Fortunes: But the Cuſtoms of Ln 
don, as to Orphanage are ſaved. 


Nov 
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The Infants Lawyer. 
"And in Paſch. 20 Cor, 2.' "the Caſe 


was: + 
Father and Son'were indicted for takin 

with iforc2 44. T; our of the poſſeflion © 

(aritet a Brewer in London, and marrying 
her to B. the Son within the age of Sixteen 
years, againſt the Will of C. the Guardian, 
contrary to the Statute. 


'Andupon the Try al the Caſe appeared to 


he: 

That T, the Father of the Infant , a Free- 
man and Alchouſe-keeper of Loydow, by 
his Will deviſed the Cuſtody of this-Infant 
to C, 

C. obtains a / Warrant from the''Mayor 
of London , for taking: the Infane; tid he 
was Taken , but Reſcued: And after he 
- 2 Warrant from the Lord Chief Ju- 


Upon this Evidence they were acquitted 
of this Inditment : | 

' Becauſe the Deviſe was void; -and the 
Inditment ought to have been , for taking 
her out of the poſſeflion of the Lord May- 
ot, &c. And, 

. 2. There ought to be a Taking out of the 
atual Cuſtody. of ' the Guardian ; and he 
ought to be the right Guardian, Sid. 362 .Tbe 
King againſt Baſtian. 


And 


The Jnfants Lawyer. 


And in 24 Car, 2. the Court Fined { 
100 4, and bound him to his guod Behaviour: 
tor Fiye;yeats, on Information for- deceit- 
ful.cakifig away out of her Mothers Cuſtody: 
Miſtrels. Gibbon, under Sixteen years of age," 
with-intent to marry her, and Riot,&c; + 


| G. was Fined 501. and good. Behaviour 
fora Year, who was a Woman afliſtant in 
the Exploit, ant found ohly guilty of-the 
Deceit, 3 Keb.1or. | 
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This.is puniſhable, as a Riot t00, at Com+ 
mon Law. *» : | 


. Whether the Woman be Widow, or not, 
ſhe is under. the proteion of this Law. 


Averment. And tho? this Statute ſhould be Repealed 
as to the Fine, yet an Information lies" 
jor the Contempt againſt the Prohibitory 

; ANSP 
It was ſaid exiftens of Fonrteen years of 
- age,and.under Sixteen; its a'ſufficient Aver- 
Az/0n, Cuſtom of Londow:; to deviſe in 
Mortmain exiftens a Freeman js ſufficient, r& 
terring only to the Quahity'of the Perſan, }| { 
3 Keb,708,7 15. Rex veri. Moor. 
Defign 


a a How Go ans 


- The Infants Lawyer. 
© Deſipyy, a Famaics Merchant Spirited a 


"Boy trom Merchant-T aylorz-Schoot , and upon 


Information was found Guilty at Guild-Haſl, 


'tefore the Lord Chief Juſtice Pemberton, and 


appeared next Term in the Kings Bench, 
and ns rs I. es Frey 

And becauſe he was likely to procure 2 
Pardon, the Court ordered the Father to 
bring an Homine replegiando ; and he did 
Þ, 

And an Elomgatus was Retorned by the 
_ and he was charged with it in Pri- 

n, 

But they would not Bail the Priſoner upon 
the Withernamw 3 but upon his bringing a 
Thouſand pounds in to be forfeited, if he 
produced not the Child within fix Months, 


Raym.4.7 4-Deſigny's Cale. 


Rape, is an unlawful and Carnal know- 
kdge of any Woman above the age of Ten 
years, againſt her Will; or a Woman Child, 
under the age of Ten years with her Will, 
or againſt her Will, it is Felony withouc 
Clergy, 18 Eliz.c.6. 3 Inft.60. 


Cornwall and his Wife were Indicted for 
kducing an Apprentice to an Houſe ot De- 
bauchery , and cauſing him to conſume 
great Sums of Money ot his Maſters. 


And 
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The Infants Lawyer, 

And after the en 7 pag were foun{ 
Guilty by. Verdi&, an Fae og a Demurrer inyff - 
Court, wt ſhew for Ca Tha this is ag 
Indicable. 

But per Cyr. Demurrer ſhall not be upg 
Indiemenr , 7a Verdict ; notwithſtandin 
Co.Ent. p. 363. 4.6. which Preſident j Is not 


Law, Si4.2.08;Le Roy gs Cornwall and hj 


VVife. 


The Infants Lawyer. 


” EWAP.ONX, 


of Childrens Portions , .cather by Wis or 
*\vettlements ; and Reſolutions at Common 
Law or Equity concerning #he ſame. 


"A $S to the Conftrutions of Laſt Wills -* 
and Settlements, concerning Portions ' 
ind Legacies left and given to Children, our 
Law is fall of Reaſon, Juſtice' and Equity : 
And IT durft challenge the profoundeſt Da- 
ors of the Civil Laws , to ſhew more firm 
and folid Reſolutions in all cheir Codes, Pan- 
des and Volumes upon thofe Points, I 
ſhall produce ſome , which are.and may be 
ef daily uſe , and cherefore ovght nar. in 4 
Treatiſe of this nature,co be tarally amitced. 
Vide ſupra, tit. Deviſes. s 


Lord Pawlet had made a' Settlement of hi 
þ | Eftate, and had charged by Deed his Land 

for payment of 4000 /, ro rwo Daughtess 

at their reſpeAive Ages of One and twenty 
years, or day of Marriage; and left bimfele 
: Power of otherwiſe ordering. it by his 
Will: And he by his Will in Wricing, made 
ſome ſhore time after, Deviſed thus: 
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Portionin J bequeath to my two Daughter 5A. and 
wy B.qoool. apiece,to be reſpetivel ypaid 
xccording them. for their Portions , in ſuch mane 
wa benle- "1, '7" Dave provided by the. ſaid Seth 
Legatec ment. : = | 


the tive One of the Daughters died before Mar. 
et .Hlage ,, or the Age of One:.and twanty 
who ſhall Years... win 11242 \ 
have i. "The Lady, Pawlet , Mother . of this (aid 
Daughters, cook; out Letters of Adminiſtrs 
tian,” to the Daughter tha .died.;  and:pre 
ferred a Bill. in;Chancery, againſt che Trukes 
for the 4099 1.and againſt the Heir,to whoy 
the benefic of the Land (after; the Money 
raiſed) way appointed. j 
' The Queſtion was, If this Money raiſed 
thould go. to .the Adminiſtratrix ; or the 
Lands be diſcharged thereof ,- and accrue to 
the benefic of the Heir ? | 
Ic, was, agreed , That if this had been 1 
Legacy, or Sum-of Money, bequeathed by 
the Will, altho” the party had died before 
the age of One and OO Yo08 IHScrigh the 
Admmiſtratrix ſhould have.had it ; for the 
Legatee in ſuch caſe is to have ic as a preſent 
Intereſt, tho'the time of paymenc be future; 
becauſe- it chargeth the Perſonal Eſtate; 
which is in being at the time of che Teſts 
tor's death; and if the Legacies by ſuch an 
accident ſhould be diſcharged, it would turn 
to the benefit of the Executors , whereas the 
Teſtator did never intend it. © 
y 
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" thie here this Sum of Maney,is appointed Tris. 


- ta. .he;.paid _ by. a Deed , and.is a Truſt 
rged upon the. Land ; \and Truſts are ' 

" fl gnided. and governed by :the .intention of 

- the, Parties.,, and .the Perſanal Eſtate is not 


charged : Ang this Sum of ;Money Goth nor 
lye in demand by a Suit , as where a Legacy 
i$deviſed,, only a. Bill may be:preterced £9 
Wks Truſts performed. 
"And tho” it was: much infilted,op for the ® 
Fajatiff,, chart heng:cthe Will bequeaths che 
Money , yet that refers © the Deed ,*and 
'orders it to. be paid in Juch manner as was 
thereby appointed. | 
And the Court decreed it for the Heir at 
Law, 2 entr.366: 


tes Se Ode i Gt ie bo 


" So was Wood and Caley's Caſe; 13 Car. 2. | 
\. That the Execucor ſhquk] ſell .the Per- | 


| | Eſtate of the Teftator,, ,and by the 
Money Tailed 'thereout , to piirchale Lands 


the uſe of - 4.,and her Hyirs. - 
+4. dies without ſue before Any: Purchaſe 


4 
1” 
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"It was decreed, That the Adminiſtrator 
of 4. ſhould have the Moneys out of che 
ants of the Executors. 


g C. P. 
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Who ſhall C.P. 


be id. 


The nforeg Lawper 


by his Will deviſed, Lands to, hi 
Truftees, thar' they ſhould our of rhe Profs 
thereof, pay unto the Younger Children 
his Daughter 744. Four hundred 
equally tobedivided, and the had fix 
dren, ſo that' five of them are within: $ 
intenc of the will, to have $01. apiece." 


And fo i it was docrond by the Count/it | 
the Heir at Law inſiſted., That they" Ie 
elder in Senjority of years than he himſelf} : 
being a r Child*than any of then, 
and that younger Children in this Cale | 
to be taken as diſtinguiſhed'from' the Heir 2 
Law, 14 Car.2. Mead and Cove. 


a ltc__—_—_ SEC and ao 


Corbet and Morris; 17 Car. 2. 


—_— cu IO. cc — 


The Plaintiff,as Executrix to her Hua, 
ſets forth, 


That Sir F. Corbet , Father' of Fincem Cn 
ber, che Plaintiffs Jate Husband , by Settk 
ment made 1652; appoints 1900 L. al 
to every one -of his Children named (ﬆ 
which Vincent was the-eldeſt ) as ſhoild'he 
then unmarried, or not- provided for at the 
time of the deceaſe of Sir Tobn Corbet , &t 
their reſpe&ive Ages of One and twenty JI | 
years lucceflively, according to the Seniorit 
of Age. 


ww" t———_— Www Mm 


Vincent 
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Vincent was married tothe Plaintiff a1 642, 
privately. . | He had Three hiindred wy ff ty 
potinds with Wis Wife; and had no proviſion 
ade for him, but Thirty pounds per annum, 
for vonen yearsjif the Father lived fo long. 


| Fiduent makes his wilt, "and deviſeth, Thit 
i Sir: F, Corhet' his Father dye, and. leave 
him, any Real. or Perſonal Eſtate, that che 
hes and Profits thereof ſhall be to his _ 
for hee Life; and all the reſt. of-«4he 
Eſtate *he gave 'to his Wife , and made her 
* Execuerix, and dies. - Sa 
han, It 
\Sit\Fobn dies without altering:the. Settfe: Deriſce 
_s nd there is.rectived out of the.Profics #24 Exc 
ths Lands One thouſand pounds over the. pe 
oor of Sir oh» ; but not enough to pay benckr of 
4 the other Children. —_ -, a Portion, 
fork TEE _ _ limited to 
The Queſtion is, Whether the Plaintiff, b<r Hub 
iſee and Executrix-of. Vincent , who was __ 
married and died without Iſſue in his Fathers 
me ſhall have the Thouſand pounds 
ted to her Husband. | 


re Court decreed, She being Reli&,De- 
nifte'and Executrix of Vincent, ought tohave 
the benefir of the ſaid Portion and Iatereft 
limited.co her Husband. | 
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ur rwtl' and” "Bonds Caſe . the; w 
Wit, upon, Wa hs Rip = 


If 7 happen n my 5 Dahter Chari 
dye. ttfore foe: ſhall haueaccomp!s Js 
yearsi of i a Lawfut Age y'then the whole 
Profits of. the Premiſſes- (being a Peaſe) 
to 'r4mnary and be to William my Son g ard, 
zf William dye before the like Lamful 4g, 
As and Will liam having, no Ifhue of 
their Bodies, then all the IT Term and 
Profits. E giveand« deviſe 20 all m Sifthr 
C bildriw, to be equally at ended aj 


a them." 


The Con- 
Nration 


of the 


ward 
(Lawful 


po 


| WS - 
; ft : 


- hg made a wil at "Ei aol , and 
MY: ; 

* {TheQuefiion was, --Wheiter hte Plan 
asExeemor to Charirzy had Tight to the Pe. 
nitfſes; or the Heirof Witiam theelder, wW ko. 
Adminiftred ro William Ford the younger 
Brother to Charity ;, or, whether the | por 
belohged 'x to the Sifters Children of Lian 
ig pl an 

And che Chancellor and Judges techie 
That 2 Lawlul Age, in General words (unleſs 
it be in a Particular caſe ) muſt be conſtrued 
arid taken to be One and twenty years ; and 


Axe) in 2 that the ſaid remaining Term, according to 
$3 


the 


 Ube:Infanes {twper. 
the Conſtruction of the Will, belongs to 
gp Pier Children of-cho faid- ide! Ford 
1) LH DD! ber 31e by amet 1 
> a G1 op; 


4 7, M. by his Will deviſed the Rents, 
Iſſues and Profits of all his Meſſuages, during 
his. Jmeref} therein , '$0- his Wite (for Life, 
Kal {he died. before: the expiration''of his 
© Intereſt, then theiſathe to come amongit 
all his Children equally. 


"And the Teſtator conceiving his Wife to periſew 
be wich, Child, deviſed to:the Child ſhe:chen * Thfane 


went with, a Leaſe of two Hyuſes y.and 
ordered a Moiety of the Profits thereof to 
be purout by the' Overſeers of his Willy/as a 
$tock for the benefit of ſuch'Child, andthe 
other Moiety for its maintenance. till' Age, 
or Marriage. | 


And by his Will further declared; That 
if-all- his Children ſhould dye before Mar- 
Nage or Age of One and twetity years, then 
the Premities deviſed to his Children ſhould 
cemain to Brothers and Silters Children ; 
and ithat Four of the: Teſtator's "Children 
died before One and twenty or-Matriage, 
and Alice , who was not born at the time 
'of the Teſtator*s death, is only livin. -- 


- The Court conceived, That thecoljateral 
Line have nothing to do with ths Eſtate-of 
the Teſtator during the Life of Alice the 

Daughter, Marſh and Kirby 10 Car.14n —_ 


SJ 


Che Nuts Wawyer: 


A Woman er was poſſeſt of 4 FRE 
for divers years had Ile two Daughters, 
the one married to 4. the other to B. 4, 
aſe.” Iſue four Daughters , and B. lad Iſſue 
4] 


Legacies She deviſed Legacies to the Children of 
ow = A. out of the Rent of the Leaſe, and made 


'B. Executor, and died. 


the Money” 

ced 
ren ach A. required B. (in behalf of his Children) 
eſtos to pay-the Money+'to him , that he might 


refuling employ the ſame for the benefit of the Chi 
dren 5 which he refuſed. 


. Whereupon he Sued: him i in the Spitz 
Court; and there' qv was given” for 
the Plaintiff. | 


ro _—_ 


Securing. 


B. the Executor moved for a Prohibition 
and alledged for the ground of- it, That he 
was Executor, and chargable for the Money 
in'Account ; but it was 'deny'd , becauſe he 
came after Sentence; and becauſe he: refuſe 

_ togive' Security for the payment of the Le 
gacies to the Children , ; Goab. p, 243- pt 237- 
wad and Browne!” y 003 


1 05073 IS + 
Pit, 
AM. makes his Will in Writing, dn 6ak 
' and pives: a Legacy to his Noece, Mn theſe 
| want Ei 
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; OT do ve to my Neece HL. the Sum of Five 


Himdred poiinds ,"' which my vSifter the Lady 
Choniley bath mow in her hands of mine, and 
by ber Bond made to me appears. © | 


And makes no Executor , and dies in OFob. 
Anno 1669: About” 10 years before his 
Death che Lady pays him in the Five hun- 
dred Pounds. | 

The Queſtion is, Whether this Legacy 
was die. ' | 

/And per Cur. -it isdue, tho" the Security 
was altered.” -* -* | 


:S0 was Hil. 67 1. Skib and Chichley's Caſe, 
Where the Lady Yerney gave Legacies out of 
Moneys then at Intereſt, 4nd called in before 
LES. death, Raym. 335. Pawles 
Cale. | 


If the Father deviſe Lands to his youngeſt Will void 
Sn by Will. in Writing ; and che eldeſt Son ** Com 
knowing this enters into the Land and dif- 914. 20a 
keiſech che Father, and fo continues till the j, gquay. 
Death of the Father , by which'the Will is 
yoid; yet for that this is made void by Deceit 
and Covin, it ſhall be made good in Chancery, 

Reſwell's Cale in Canc. Mich, 16" Fac-1. 


{if an Infant {ell Lands for 'Money, and = by In- 
purchaſe other Lands with'the Monies; yet-;jca 5 
this Sale made by the- Infant (ſhall not be zguiry, 
avoided by the: Chancery, becauſe the perſon 
of the Infant is diſabled by a Maxim in Law, 

Roſwell”s Caſe in Chancery. + 
S 4 A 


2:64 The Jnfants Lawyer: 
Infant De- . A Copyhold . was; Sur-rendeed to the. nfs 
creed to. of an Infant,” to -the-intent.he ſhould pay aq; 
pay 2 A)- Annuity te another at foll-age,; which: he) 
J* refuſed rodo; andit was declared, he ſhould; 
pay it and the Arrears, Sawyer*s Caſe. 


Inf.nt of + In the Caſe of YVadbamr and: Moore, an in 
4% years fant was bound by Decree, albeit he was bur 
by a De. 12 years of Age. ay nt 
ws The Court of Chancery will ſometimes 
forecloſed. Decree Infants t6- be-forecloſed . before they 
come of age, and yet but rarely, 2 FYentr:351, 

The Eccleſiaftical Court may hold Plea ofa 
Childs:Portjori, . but not of the.cuſtody ai the 

Body, 3Keb:$34-. X © 0hg.t; v7 


When ." The Lands were. Deviſed by Will to Tru 
Lands to ftees for 99 years on Truſt, if he left no Sap) 
be charged Or fuch as ſhould dye before 21 years without 
or not with Heirs: Males, and. ſhould leave-one. or moje 
_ Daughters-12:60/Q4, if but: ove Datighter; or 
ward of if two or mart Daughters then 20000 Ltobe 
will. - . Tailed for- their :Porcton,payable at 2 1: years, 
ot day of! Marriage} 29 Car. 2. Staweb and 

.\The Teftaton- gies having':only .g:Daugh: 

ters, UrſulayFligebetb and. Arn,anndied fince: 

| her Father. The Teſtators reli& Married S. 
-ſhe:on. Azn3tleath: Adminiitred-tother, and 
 -thed,leavitg Anzr:Portion inthe faid 200004 
_unadminiſtred. The Adminiſtration of Anv%: 

Eſtate was grantet to Ur/ukeand Elizabibs 

And the fuer! was,. If the! whole 20000 I 

were to raiſed, or any -mwure-than' 120004. 

| | Ann's 


im being. dead before 21 years. and.un- 


mar , ig t 4 31-74 . fit 
Per-Chr. The, whole! 200007. ſhall. be. rai- 

kd; for: the Words - of: the Will. arg, if he 

had ewo Daughters or more, ./ } -//; 


.& petſonal Eſtate is Deviſed amongſt four cyireren 
Childret: by name, and as to the real Eſtate, born to 
it was to be added to his-perſonal Eſtate for hc 2 


all his Childrens Portions ; and a fifth Child 


A 
b 


are when 


is born, the Lang is. to 'be ſold, and. the © 


hall have a ſhare; 32 Car. 2. Cals and Han- 
ink's Cale. 


The Commons no » That an Jnfant 
within age levying a Fine may have a teſpic 
z0r.2 years alter. his tull age tg. reverſe; the 
lame. | £443 18111 


The King Anſwered be would be adviſed 
thereof. | 


If an Infant of the age of 29 yearss agd 
hath Reaſon and Wiſdom to ;govern him- 
[df,-Sells his Land, and with 'the:Money 
thereof buyeth other Lands of greater value 
than the firſt was, and taketh the: profits 
thereof ; he may have his firſt- Lands again 
n'Equiry, as he may at Law, for-theryendi- 
tion;.made by the Infant ought : not- ro be 
ſapported, or aided by a Court of Eqaity , 
becauſe that the Infant is diſabled by a Max- 
Im in the Law ; and the Court of Equity 
will not give Relief againſt a Maxim, and 
© Maxim of the Law onght to be obſerved, 
to 


The Infants Lawyer; 
to he of - as | great ſtrength 'as any Statute! 
whigh is framed by a Triple Alſent. But' in 


pay the: Money by himreceived, with regs 
ſonable Coſts. | 1 bay 


An Infant may have a Writ out of Chin. 
cery, to recover his Gardian, dire&ed to'the' 
Juſtices, and to recover another, &c. 


The King by his Letters Patents,may make 
a General Gardian for an Infant to anſwer 
for him in all A&ions, or Suits brought, or: 
to be brought in all manner of Courts, or 
may+\make 2 or 3 Gardians joyntly ro'an- 
ſwer for him, or to bring ahy Action- for 
him ; and that the ſaid Guardian may make 
another Guardian. 7 


Inſpe&io corporis perſon” infra ztatem." 


Artis 22 die JFuniz Anno Kegni 

Hegis Jac Angl ic.Habica iſto die 
per Cur-hic inlpectiofd co2po21s þd querew- 
tis videtur dice curie Hic eundem querene 
infra/ etatem vigine & unius Annozum 
modo eriſtere fed quia dicta Cur” hic'le 
adviſare vult pziuſquam ad judicid in hat 
pte reddend pcedatur o2dinae eſt// per 
eandem Cur? hic qv pd Quet poſſit ,pduce 
ad dic Cur” hic teſtes quoſcung. & alias 
—_ ad veritatem in p:emiſſis pv 

and. 


The 


Eau che Infant ought ro be bound tore. 
: 
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: "The Plaintiffs were Legatess, their Lega- Leguees;.. 

. cies to be paid at 21 years of Age ; they t9havs.., 

© I vopet they had no maintenance, and pray Maine: 

| by Guardian, That the Defendant who is Ex. *** 
ecutor of the Will may allow them mainten- 

. Þ ance. The Defendant demurred, hecauſe 

) IN the Plaintiffs were under age, and their Le- 

+ Þ gacies were not to be paid till they were 21 © 

years of age, and ſo had no cauſe of Sail. 

The Demurrer ' was overruled ,- Ter. . Mich. 


£16 Car. 2. in Cancellar. Renneſ. & Paror. 


Ter.Hill. 17 & 18 Car. 2. in Cane. Osburny 
Baker againſt Shelbury; The Bill was to be 
' Þ relieved againſt an Apprentice's Bond and 
 & Articles, and to have them up. Upan. hear- 
ing ordered , chat the Defendant do. within 
a certain rime, (viz. ons , year) 'bring his -- 
Ation , and go to Tryal thereupon for his ' 
Damages, or in defaule thereof” the Bond © * 
 F nd Articles to 'be delivered. up. "And the A Bill, 
\ &f Reaſon that was given was, That If it were force the 
| #*theDefendants choiceto ſtay hisAQtion as p__ 
bong as he pleaſed, he would ſtay till the \.caaw 
Plaintiffs Wirnefſes were dead. . And it was Tadentures 
faid, 1: was uſual in the caſe aſter Appren- of Appren- 
tices were out of their _ time, to exhibit tibie- 
2Bill to put their Maſter' tof Sue their. Co- 
renants within a certain. time , or elſe to 
feliver up their Indentures. 


Paſch. 


168 Che Jiauts. T-awyes, 
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A Citzen = Paſch.2.3,Car.2.15th of MayzPatt and Haun | | 
ainads' 4 "Citizen an Piceman of Londen, Devilat Ns 


Þ 


canerD&: (His: Sor a 'grofs Sutn, Which! did exce 


14 yar he cuſtomary part , and Deviſcth , thar 
Cl ld —_ * Vs 3 y , , by 
ak = a- bis Son dye befor Ce 21 years af age, that Sur 
nother, in Over to anpther , The Queſtion was, if the, 


caſe the Deviſe over” was good. | | { 97) p 
co nj. 1 was adjudped, and fo decreed by chef 
nority. Lord Keeper, that the Devile over for fuck iſ 
as was the cuſtomary part, was void; and fg 
that 'the Orphan dying within age, his Ad; 
miniftrator was intituled to fo much as wa, jy 

the cuſtomary part, and the Surpluſsof tha 
fot Sum to go'to thoſe to whom it ws; 
eviſed over. | 
/ | þ 
A Chills _ A Legacy of 125 /. was givento thePlan ll 
Legacy tiff, being but to years old, and at that 2x Uk 
_— was paid to the Plaintiff Father, who alter 
raed che Red Inſolverit. The Infant at full age ful WC, 


payment, The Executor of the Deviſor for the 115 
decreed. '. ” ' The Lord Keeper held it good payment. 

; .,..+ © But was prelt, very much by the Atroy 

c2:1 7 General of the il Conſequence ; for the 

- 1+ Law . muſt be the ſame, i it were 10004 

and extends to other Caſes of the like n+ 

ture, and: not to Legacies only. | 

Lord Keeper , What ſhould the Execut 

do f | 

Attorney General, He may take-Security tp 

repay it to the Infant, and Sue to have It 


paid. 
Lind 


 £.%q, = 5353 = i£- 5. 0... .&-. 


..... . The Infants Lawyer. 
; Lord Keeper, It may be fo, where a 
be 


rar. the (change! of a $ait,. but-aat. elſe. 
he delivered his Opinion: according» 


” 
un Bat; the IDetendant heing; put. $0: prove the 
he F aymenty, did, prove likewiſe,; that che:Exe» 
+ ator-cook,a. Bond; which the: Court preft 
ik B he Defendant, wm ſhew; whereupon the Sol- 
Nikkor, inthe - Cauſe-faid he. had-it not, but 
wuld, produce. is. by the next. day, but faid 
was 2 Band $9 the Executor to: fave'/hiny 


mY 


my at his awn; Peril. ! c, 7 | 
Charcbihy (It may ke it; is:t6:; pay the Infant 

&his age\ | 1415, TRY 

Lord Keeper, 4 ſhall beleive the'worſt an- 

kk you ſhaw the Bond:, and:therefore: des 

aged the Execucgr to-pay its HL 26 & 27 

(a. 2. Holloway and Collngs, - \ tr od 


. 
. 
0 
. 


Ju. Truſt with Reference co his Will, and 
« Fibtreby Deviſed t9- ſeveral of his-Daughters: 
$5995. to each, to be paid: at-24 years, or 
 FMarriage ; and if any,or all dyed before, then 
Kt By others. 'The-Daughters had:no. other Por- 

9n.nor no-Maintenance, and: dire&tion was 
ed by the Truſtees, whother they-might 
4 ow. the Daughters Maifntenance: 


* 
* 


Lord 


\lomd . Keaper y: Then, hs! paid +che . Secu- 


* a 


2bg 


Leech and Letch, Hill. 26 & 27: Car. 2: Where 

The, Bill -was by. Truftees.co -guide and Mainteo- 
& them 11 divers Traits , and to pro- ance ſhall 
ﬆ them - executing - the ſame; which che+b* allowed 
Cure:did (viz.) The Father 'made-a Leaſe/** -<85ee? 


or not. 


270 The Jnfants Lawyer; 


Lord Keeper, No, becauſe of the Deviſt 
aver, orelfe: i/mighe have beeh"done." | 
. Wiliam\Lord Gyay had Ifſue Thomas his Bl 
deft Son,” aid: Ralph his Second*Son 3 Wil 
liam their Father , for 13900 þ. purchaſed 
the Manor of ' Gosfield, in the name of The. 
was and his Heirs, and he enjoyed 1t6"and 
took the Rents : And Thombs detlired 
ſvveral times; That the Land was his Father 
and .not liis-:But:on- rhe” other Hide", ivers 
fpeeches of -th&'Father were proved, 'rhatit 
was his Sons, "arid the - Son by His Wil gave 
Kota Trut the Manor to his Father. And it was t&& 
but an ad- creed, thar this Purchaſe iwas Hit \a Truſt 
vancement jn Thomas for the Father ; bur”ar advance 
to the Son. 11.11 by the. Father to che Bon. / And where. 
as, the Father after the death of Thomas did 
convey Gosfield, and three 'other Manors\n 
Truſt to-raile'z000 1. for two 'other of Hs 
Grand Children, - Re/ph and Charles Gofelt 
he was not liable thereuats. * © 
Another Queſtion in the Caſe was, Rali 
. Father of Kailph -arid Charles, and of Ford, 
did make -a Conveyance'of Gorfield to Tiy- 
ks ſtees and their; Heirs, co pay his Debts and 
Legacies, and after for performance of his 


Will, and arthe ſame time made his Will, 
and thereby did Deviſe the Truſtees to by 


2200 /, apiece ro Ralph and Charles, and 


6000 /. ro 'Katberin - his Daughter, tlic for-' 


plus. after/ to his Heir Ford, 'and: made his 


Wiſe Executrix:; but gave not thereby if" 


Terms «he perſonal Eſtate; bue- only mate 


her Executrix, and Devifſed- that his faid: 
three Children: ſhould releaſe to his Exec 


tit 


The Jnfants Lawyer. 
trix all ſuch ARions and Demands of his 
"yerfonal Eſtate-to- his Execurrix. Now, whe- 
*ther the Execurrix ſhould be lyable ro the 
Legacies of the: Children in Aid' of the Heir, 


*whb had the ſarphas” of Gosfield that was to 


be fold. As co the Creditors it way agreed 
"the muſt be lyable; but as to the Children 
Tegarees there: ought to be no Aid for. the 
'Heir,' for ' when the Logaices by the Will 
Were" ro releaſe all Demands 'oit'of, or ro 
*he- perſonal "Eſtate', they could 'rnake go 
Demand out'of it; Which ſhews hjs intent, 
that therefore; as to!the Intereſt and Lepa- 
cies, the perſonal Eſtate was to be diſcharg- 
&, and the Executrix to enjoy the Eſtate 
"free againſt them; and therefore, the Heir 
fiot to charge the'Executrix as for thoſe Le- 
pacics of which' he difcharged his'Executrix, 
eſpecially, having otherwiſe - provided for 
their- ſatisfation, end the furpluſs co the 
'Heir.is expreſly after Debts and- Legacies 
paid, therefore not before. 

"'Againſt which-it was faid, that regularly 
the perſonal Eſtate muſt Aid the' Heir, and 
ay implied intent muſt not without clear 
expreſſion alter the equitabls general Law. 
And there was other Reaſon for the Re- 


leaſe to be given (viz.) The Eftate which was Lands De 
i che Province of York, was liable to the viſed tor 


Children for Portions, [EE 


''The Lord Chancellor Decreed, the per- che perſea- 
fonal Eſtate co'be accounted for in Aid of 4l Eilate 
| the Heir, in order to Aid himfor what he 1 > 


ſhould þe charged withal, not cnly as to the 
| Creditors, 


'Credlitarks bur ; as to the Legacies cha an ati 
GosfielA, (wiz.) che 6opo 1. to the __ 


"the. Chi [ih he 
of his, ,-and._ if he have none, then to 
his. Sitter, A terwards- three: Children--arc 


Lo > Paid. at. = 19{peAive apes. of a1 


bi th , -but: all .chree. Children. ſhall.:haye 


being wizh6z words Gignifying che ſamg/ 
_be of wheig, Portions, nor , any thing iqn: 
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Children, .. Hl. 2.8,29.Gar.2. 
Ford. Lord Gray contre Dominam Gray 6 


al... 
of: Deviſeth, that 300 d- ſhall be pally 
In have at the tips 


born-co him,; Then by,a:Codicil. he Dey 
ſeth 2004... toreach. of the ſaid; Children, to 


ke L I7% be, Jecreed, the 396,” 
tobe Log tothe Child, 8c; and tho' "tas 
three, the. Devile. is nat; void, for ung. 


ſhare. in.it.; . and that. the Deviſe of 209), 


go Xu — — — —_— TIES 


way or another to revpke or-atfirm che for 
mgr Gift of ;300:/, it ſhall. bs 'taken by way 


Legacy and; of Accumulation ,-and the Children ſhall 
Accumuls« hve both Legacies, Michag, Car.2. Pit wa] 


tion, 


Pidgevn. For 
The Father Deviſcth to his Wife, Mother 


- in Law: to his Soa, the-cuſtody. or Tui: 


on of his'Son.-n Infant of 7. years old, ,aa 
died. The Wife Marries meanly, (vis) her 
own Servantz Forſter, the Uncle of the Boy 
gets poiſetlion of him, and Kknds him into 
France, where he placed him in a Prott- 
ſtanc Colledge for his Edugation. 


The 


[ 


7” >a © a, © 
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The Court on Information, that the Child Writ de 
was eloyned by the Uncle, Sued out a mint re 
Writ de homine Replegiando, and it was ar- plegiands 
med why the Wric ſhould not be diſcharged. 


Lord Chancellor, Where there is a Gar- Guardiaa 
dian by the Common Law, this Court will is named 
intermeddle and order it. But being here - 
Gardian by a& of the party,l cannot remove ji te re 
him from her. But in this caſe and all o- move bim, 
ther the like Caſes, they ſhall give Security 
not to Marry the Child infra annos nubiles, 
or conſent to be aiding to the Marriage , 
wf annos nubiles, during minority, without 
xcquainting this Court therewith. But 1 can- 
not reſtrain the Infant to Marry ad annes 
mhiles ; and the Uncle was ordered in this 
ak to ſend for the Boy home , Mich. 29. 

(ar, 2. Duke and Foſter. 
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Bar pe!” deins Age, al Det ſur Bond. 


T þdice JF. per F.B.Atrozmae ſud 
venit & defendit vim & injuriam, 
Quando, Xc. Et dicit qo pd N.E E. 

actonem ſuam pdic? verſus eum here non 
debeat , quia dicit qd iple tempoze con- 
T 3 kectionis 
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fectionis Bille pdicfte fuit infra etatemy 
viginti # unius Anno. Et hoc parax 
eſt verificare,.Unde petit udietitim fr pdictt 
N. & E,_acfanem. ſ\ſuam pdictam--verſug 
eum here — 


Rephcay FR que -Def--eſt pkin 
eS a o- Kd Ee, * h. : a 


TE pdict* NT E, dictifif, Od ipſt per 
altq ua palle gate ab actone ſua pdicta 
inde verſit us Sica m J. hend? grace non 


DTELACIZIL e Fr Hot eta 51 


Pd*'J, ſuperius nba Et hoc petunt 
quod Jnquiratur p pzam, Et pd' x Jt, 


Ideo > Pavgeppent 64 FAT T.L:4 


Bar al Treſpaſt pe?! deins abt; 8 qd? non 
Narrayk verſus Def. = 1 { 


Ferris e. thper Ci Ga. 


fie BN. relpondend? J. 
fi. juid de  plito quare Yi & armig claus 
ipfnlg 7J. tregit & herbam fuam ibid 
creſcen' ad valentiam centum, ſolido2þ. pe- 
dibas fits ahbifando rotirticavit & con- 


ſumpſit,E alia eno2mia,Ec. ad damniy, tbe. 


Et 


gis nunc quinto & die impetrationig b 
Oziginalis ipſiug F. (lcift) die 
Anno ſeptimo dicti dgnd} Kegis nunc fuit 
infra etatem viginti & uniug annozum ; 
6 » og H, (I Abe ma aa dd? P.C. 


Replicat? al deins » qu0g Mercimonia 
uer* propter necellarium apparatum, & 
Rejoynder. 


Fecludi nan debet, a cle gy adj 
... Wercimonia pex hs Er” 
fozma Þ fuer x . necellario 
apparatu & veſltitu cozpozum Þdick D, ac 
cujuſdam F. adtunc uro? ejuldem D. 
_—_— cozum ea requiref?, Et hoc, 
A 


T 4 


EEE 
4 god. 00, eve O'S 


HE 20 we "Orb. Anno regis dos Ge- 
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7 Tpdick D. dicit, quod Þdfa 

4 CNUR, 'P ipfum in fozma 
empf'non empt fuer” p neceſfar* apparatix 
E veſtiti cozpozum iplius D, & þdick F, 
oochay') Gaps _ 


, 4 ? bo Tx 


*, % 
; 
* SS » » * 


vel Ie: 


=y » ad 


'J.B 
Ela | 


Bs 


concerning Infants. 


Repl. Quod veſtimenta fuer” neceſſarium 
pro Def. 

Kecludi non, quia dicit O3pzedica ſe 

P peratia ve vel ta in Narrafone þd* 
_ EG vente neceſſar? \ Fm 

henien' appara eltik Þ co2poze 1pſiug 
Def. videlt apud Londofd in paroch 
varda PEE: Et ey ag 


- 


4 


| Rijeyier & Iſs." 


IT pdice Dek, dicit” Os #Idlea: &fatix 

veſtimenta in Parratone T7 e- 

hep pars! $f or K pAnororod orie 
a F co g 

modo + 2 hopthis pour bi noeng fnape-* 

rais replicando- allegavr, "Et de hoc po- 

nit le ws patriam,Fc. 


Reſam- 
mons. 


Preſide nts and: Pleadinggs 


Lond &, Count in Debe by Admviniſt; 


upon a Bond , againſt the Heirs 
in Gavel-kind T. W. J. W. & 


WW. 


The Binds 


the Infancy of one, in 


41 | Forms. | | 51477 "oa 


" 
'3( 
- _ 


Tem g «ws per J. EF Mttomae 
ſuum E 0d" A. WP. per pdice 4. Þ, P. 
gui admiſſug eff per 'Curiam dic” dond 
Negis hic ad defens Þ cod Y. W. inf 
_ eriſtetd ut __ = 1s W, 


& def. vim. Fr ap quando, 
Them £7 Mob at Wipe eft inſs-; at 
annozum {i etatis 1 
gn, pore "> frat hoe = 
R 3 1 
e.du minozt PROT 0 | 


(Quet) in plito Þdico. re beat;< 
E petit quod loquela Þdica inde Low 
plenam etatem þdick F. TU. Ec. 
quia Pdice T. E. (Quer) non dedictt Ke. 
Pdick J. infra etatem eſt, ideo loquela 
Tous remanefd uſp ad plenam etatem 
Fc, Poſtea fcilicer 4 die Juni} 
e. venit hic in Cur* þdice T.E, 
p Anno. ſuum Þdick & die gy Þdice J. 
21D, modo plene eratis eriſtit & pct by 
dond Aegis Vie Lond dirigend od reſum 
fam pdick Þ, W, quam Þdice hs: if 


5 pray, that tho Paral x 
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concerning Infants: 283 


p. 1, filios eſſendt Hic auditur judie 
ſugm de loquela pdick , # ei conceditux 
wignad hic Th Tri®,Xc. ad quem diem 
kie ve Þdick T.E. per Atcopnat [uid pdice. 
$ 1E videlt N;B..-modo mans qd pzed* ,...._ 
4D. WW. & Y; nihil habent in balliva .,,,, 
ſua p quod relumd poſſint. Et ſuper hoc 
Cſfatum eſt in eadem Curia hic qd p2ed? Teltarum. 
1Þ,IW. E544. ſatis hent in pzedicf Com 
ne unde [1m poſſint. dev Pcepe eſt qc. 
Lie by rarer p _ redo T. mans. 
Þ. E'J]. eſlendt hic in DOctab S.Michaeli 
jceur Judic er bh ToqivIas ics 


dies dae eſt pfor'T.G, Ec yeh 
 hic ver) pdice: T. E.  Mrtopine 
Tot ono 
Ar 4. 1D, 61991, .8e8 
pi non vener. Et Vie'Hane bitte E.& 
modo mand} qd fund fecie-pzet?? Def! 'efſend! 
hie--ad hunc diem per X. S. EY. PP. fc. 
her quo Pzecepe eſt pzefats Die KM. hd vic retoin? 
uliring pfatos: Def. p omnes terras, tc, Summon 
{4d de erie, &c. ita quod heret 'cozpo2a 
wy hic in Ocab Pill ad repo pirrne 
CE. de plito pzed'; Et aud* jubiFfimm 
plur defale,Fc. idem dies daf eſt pzefar 
E, hic, $&. Et modo hic ad hunc diem 
adp2edickf Ocab S.Hilk veid tam p2ed 
E, per Attozid ſuum p2ed* quam p?edick 
«.Þ T.S.Atronak fſuum. Et ſuper hoc ||. 
PT.C. per hd ped? Def, ad Parr ſuam 
? reſpondear,xc. Et pzed* Def, ut ping - 
vet. vim & injur* —_— Ec. & p2ed' Def, Placicriens 
rant riens p dilcent generalrnt, per dilcent. 
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Coznud {- J. 1. verſus FJ, W. & S. UPP 7 
+ _-ejus, EJY.C. Et Elip yy}; 
1 \:.e3us filias E heredes TY,ged}\ 

;:; de debo ſup Obligaf:; 


> "3 $4393 ; | i 


 ++-*Parol-demur prie- pur deux Infants pur 
| ca"? Infancy del un. : 


p 


ond Regis hic ad defend p ead Ely 
a.ctatem eriſter-ut Gardiant ipſing 
xd; &: def. vim & injur quando,' &; 
& dicyut; <d pdict-J. WM. actonem ſuam 
inde verſys-eos here non debeat quia pjv- 
teſfando 4Þ ipſi non :heant aligua terrag 
eu tenementa p-/diſcenſum hereditarium 
de paefat J; C. patre/ipſa?Þ. S. Et E-ih 
feodo- ſimplict nec hier? die impetrateſ} 
bug QOziginal 'ipfius:; quer* nec ungiam 
poliea; /p plito tamen ijdem def. dicunt 
Þdict Eliz”-eſt infra etatem 21 anno 
(videlt) viginti annozum & non ainpling. 
Et hoc paratk funt verificare. - Ynde non 
intendunt <> durante mino2i etate' þdicf 
Eliz 1ydem. def. in pkito pdict reſpondere 
- debeant; Et perunt hd loqurla pdictrema} 
ni plezam etatem Þdick-Eliz};, Et quia 
Pdick quer* non dedicit .quria Þdick El 
mcra ecatein cxriſtit, Jdeo loqueia _ 
rema 


37) 5 £722 i222 ca & = MLUMROSS art 5X ol = om EPS ES LA Ob ww _ 


concerning Infants. 


renaid ulq ad plenam etatem ipſjus Eli? 
& Reſummons pzie;c. 


[Count d'avoyder Recognizance pur Non- 
"age del Conifor. B.C, 
4 | 


' I FYOm Rex mandat Juſticiar® ſuis de 
[Y Banc bw ſuum clauſum in hec 


«Carolus, #c. Jufticiariis noſtris de 
Janco falurem. Ex gravi Querela, fc. 
& modo hic ad hunc diem ſcikt 25 diem 
Jamiariz Anno,Xc. ven) hic in Curia pdick 
qer' in p2opzia perlona ſua, & dicit qd 
Joie” p2imo die Martij Anno 36. 


dict? apud Tons in paroch, #c. cozam 
/P.MYit Cap? Juſtie dick dow) Kegis 
 plita cozam ipſo Hege tenend aſſignat 
fad capiend recognitiones debitoz depu- 
tato, per p2ocurationem perſuaſionem E 
kſtigationem dict def.ducus fuic ; & idem 
ger cozam pzeſaft JD. ÞÞ. Mit cognovit ſe- 
fur debre pzefat def. 400 1. quag et 
ſe debuit ad certum tempug in cas 
wogid content ſecuny fozmam Statuti 
gud Welind p recuperafone debi to! edit 
E pvis, p2out in eadem Hlecupac pleniug 
untin etur. Et idem quet ulteriug dicir, 
|tpſe rempoze recognitionis pdick cogid 
t, & adhnc eſt infra etatem viginti & 
mug annozum ; Ct hoc paratus eſt verti- 
tare ; Unde pef judicium , & gd iple per 
Curtam 
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Curiam hic eſſe infca etatem 24 annoy 
adjudica2i poſſic, & gd recogmtio ding 
eſſet vacua & nullius vigoz1s, & qd jple 
idem quer de recogi) þdick p Curiam hir 
eroneretur : Et ſcien elf qd 9 die Feb! 
Anno 36 ſup2adice ad pband allegafonen 
E querelam Þdice foze veram ptulit hic 
in Curia teſtes ſequentes (videlt) E, Þ, 
H.O. t F.D, ( | 


Qui quidem E. Y, R.D. 4 F.\B-aung 
9 die Feb?* Anno 36 lup2adicto in eodent 
Termino .cozam &, A.M11-E Hactus ſkis 
Tuſtte dicti dom Hiegis de Conmu 
Banco hic lutpar Sacramd hinm ſeparatin 
p ſcipl. onerae jurae E examidd ad weri 
tatem de & ſuper pmiſſs dicend” depalue- 
runt modo & fozma ſcque. MNugruyt 
guidem Depoſitionum teno2 {equitur'jn 
hec verba : | 


\N. Depoſitiones cap? cozam, c. Ct 
gin JuKic hic le advilare wvolunt def 
me pbationes Þdice &« quia erpedicus 
eſt & neceſſe hd pdicr def. p jntereſle das 
in hac parte pmunie fozet pzinſquam 

ria hic ulterius -pcedat .ad ireco 
þdice adnullans & evacuany Pyecepe al 
Die, jd Yenire iac hic-pfar def. ad-oſtenſ 
quare recog Pdice (in fozma dice capk t 
recogit) rone per iplum quer 'þajlegar 
adnullari & evacuari. Er tdem! quer ca- 
dem rone eronerart Noh; debeat 4.uiterius 
ad factendE reciprend qd-dica Curia 4nea 
ca parte conſid, Jdem dies daf cſt eid 
guer 


guer” hic, tc, Et luper hoc ulteriug di- 
gun eſt pzefato quer' 4d tunc fit hic @ le- 
cum afferat alias. pbationes dictarum 
allegatonis E querele (i, &c. Et modo hic 
ad hunc drem fcilf,tc. (talt retozno) venit 
__ guer? in pp2ia perſona ſua ducens 

cum Libum Parochiak ( Anglice the 
Church-Book) paroch de B. in Comd $. 
per quem plenius liquet Curie hichd iple 
wem quer? baptizatug fuit apud B. pdick 
27 die Octob 1696, Et idem Die modo 
d* qd-pdice def. nil het, &c. Etluper 
idem.quer? ut p2iug dicit, qd ipo tem- 
poze recogid Þdice fuit & adhuc eft infra 
etatem 2 1 annoY.. Et hoc paratug eſt veri- 
ficare. Unde ut p2iug pet judiC & qd iple 
per Cur hic eſſe infra etatem 21 annozum 
adjudicart poſſit , & qd recognitio Pdick 
ebacuetur & penitugs pzo nullo heatur. 
Super quo quia Juſfticiar Hic tam per 
inſpection dicti quer' quam examinafoii 

teſti E pbationy Þdictard ſatis liquet E 
aret jplum quer?* tempoze recognitio- 
Þdick kuiſſe & adhuc efle infra etatem /*fonen* 
2.4 anno2... Jdeo conſidera eff, ad recog- ?;.... © 
vik Þdick p pdice quer? pfac-def. in fozma &::2 vo, 
y wu < Fam & penitugs Þ nullo. 

. a D., 
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"Count ſur Bill Obligatory per Adminiſtrs/ 
corem durante minori ztate Execu- 
tors. | 


T. nuper de, Ec. als dicf,tc. ad reſpon: 

. dend T.Y. gefi Adminiſtratozi om- 
nium bonozum & catallozum que-fuer” W. 
G. durante minozitate W. C. Executozig 
Teſtamenci Pdick T1. de-plito qd' reddat 
et 12 1. quag,tc. Et unde, tc. per quan- 
dam billam, «c. cognoviſſet fe debere pfato . 
TU. in vita ſua 6 1. ſolvent eidem T1. Exe- 
ceutozibug, tc. (tali die) tunc 'pr* ſequei) 
dar Bille Pdicf & Þ vera ſolufone bene x 
fideliter factend pdict J. T. obligaſſet ſe, tr, 
in Þdict 121. per candem Billam. Et 


Þdick TJ. mo facto dicit hd p2edictug F. 
0 


T. non folvit pzefat W. m vita ſua 
(tali die) in Billa þd* ſuperius ſpecificat 
p2edict' 6 1. quas idem WP. Executozibug, 
&c. ad « [uper Þdicum diem ſo]viſſe debuit 
fecundum fozmam « effectum. Bille p2ed' 
P quod actio accrevit pcato IP. in vita ſua 
ad erigend' t hend” de pdia? J.T.pv x2 1.0 
tamen FJ.T. licet lepins requiſitng þd* 12 1: 
Pfato IVY. in vita (ua ſeu ei J.H. poſt pz 
W. moztem (cur Adminiſtratio omnium 
bonowp & catalloud que fuer* p2ed (Ui. 
tempoze moztis (ue p Kiftum P2ovidentia 
divina,tc.apud Londofſi in parochia Beate 
Mar deArcub?in ward? de Cheap durante 
mino21tate p2edicti Waltert qui — 
perſte 
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concerning Infants; 


gerfies (videlt) apud D. pzedic? « infra 


etatem eriſtit poſt moztem p2ed W, com- 

miſſa fuit) non reddidit ſed 1 ei reddere 

omnino contradirit «+ il eidem A. {H. ad- 

 reddere contradicit ac injuſte detinet; 
tc. Et plert;tc. 


Al Count ſur Obligation ove Condition pur 
rformance des Covenants in Indenture 
de Apprentiſhip. 


Bar. 


Per Stat. 5 Eliz. que nul Merchant prendra 
aſcun Apprentice nifi ſon pere ad terres 
al valure de 40 s. per Annum deſtre cer- 
tifie ſouth les Maines & Seals de 3 Ju- 


ſtices. 
ſn. 

1, fuum ved & Def, vim & injuriam 

o, Fc, & petit auditum Scripti 

E ei Regitur, Ec. petit etiam audi- 

Conditionigs ejuldem Scripti Obli- 

& et Tegitur in hec verba. 


}. The Condition of this Obligation is 
ſuch , That if the above bounden Reber: 


T þv Kobertug per R. A. Attoznae 


Legh pay, and keep all and ſingular the Co- 
enants, Grants, Articles, Clauſes, Proviſos, 


Payments,Conditions and Agreements what- 
lbever, which on the part and behalf of the 
laid Fames Leigh are , and ought to be ob- 

H ſerved, 
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ferved, performed, fulfilled; accompliſhed, 
paid and kept compriſed and thefitione "in 
one pair of Thdentured ,; * bearing even dats 
with® theſe Pteſents made,” or expreſſed ts 
be'made between the Taid Robert Leigh, ad 
Fames Leiph of the one'part, 'and iS above 
named Ann Wade, and' Sk1meb Wade of thi 
other part, in all things according to the 
true intent and meaning of the ſaid Inden- 
rures , 'Thefr'this' prefent *Obligation'to' be 
void and of none effe, or elfe to be and 
remain in full Power and Veit.” ? 

Quibus Lectis & auditis idem Hobere 
dicit qv ipſe de debd pzed pzetertu Scripti 
Obligato2ij pzed onerari non debet quia 
dicit kx Jindentux p2ed” in Condition 
_ rius ſpecificae' face fitit apud Civt - 
Exoid pzed” in comie ejuſdem "Civi 
p2ed? vreefims tertio die Julij Anno 
ni dice Dom? Regis nunc p2imo* fir +4 
dicto Inter yor Kobertum Leigh E j 


7 acopuy m_Z mine or C 
fui Ext 


Irffam Garner 

CD? HOP m1 
ro 

cujus qe 5 Ge 

ſigilits iploz >. x4 mule elis fi ig] a 

geret dar'il Sa = fr. 

in Curia-p pier gr ht quid FS 

dentur? Teftae erifitt hive Fa 

Leigh-tam'de ciectione'(irg” bp21a Vo 

per  cttin' confenſit Harrhs Tit 62-1 

dentur*"p2cd' pokuiſſet ohltgaſſer T4 
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's Appzenticium, ad &, cum pzedice And 
amuek habitare remanere & ſervire a 
EE ppints edicr. p20 & durante Ter- 
| nozum... plenarie com: 
pl SORgnee: guo, em. 
pp, apſe ddI ex In- 
cur”. pzedjt; : Inlenc X 00 Ne ad & 
im adice Anna. 4: Samuer. ſecreta ſua 
pen ; Frm To Biiegitimig's honeſtis 
$ +0] > & perfozmare Bona 
.&,- Wagiltxe. ſuozum 
comodare devaſtare fucare ambezil- 
1 conſunte Be ed. in anmies ut ve- 
p2ent Secret ſeipſum erga 

na, 2. & SDa- 


"pic ;Y20 Donis 
1 on 


n;.arge.$ ob durante 

P2edic -G $ can 0 is P2ocura# 

NE Topet in 

Tub 

0 catopun,; [1 

2+ bur i tribug 

rm Et-inve- 
dic 


0, Appzene 
F omnia 


fam: {J1:eorifiiine 
ae emit 10 dice 
03 em,rel nquerent tplum. ap- 
ara. In decene-modg Gt. ipſum liberum 
rent, de locictate - mercatozum (Conu- 


niter-vocat Gallica Societas)-P20ut per In: 
U 2 dene 
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dene Þdice pleniug liquet & apparet Que 
lunt omnta-& fingula Conventiones yo . 
ccſſiones Articult © Agreament' in 
dentur” Þdice contene Et idem oben 
ulteriug dicit qs tple die # Anno lup}a- 
dictis in narratione Pdice pee apud Ct- 
vitar Erow Þdice in -Comitake ejugdem 
Civitatis fecit & deliberavit eigdem Anid 


& Samue? þdice Scriptum Obligatozi 
p perfozmofone Cn ” Joie bar the" [+ 


agreaiwenk in Jndentfr 
parte Þdice Jacobi -Te 1 promo 
Qvque diu ante Confeirionem T 
Obligatozij pdice + tp pdice' per 
quendam actum in- Parliamento apud 
Welt) in Comir A91ddr duodecimo 's 
Januarij Anno Kiegnt Dorid Elizab 
nuper Regine Anghe Quinto tene e 
(ine alia) pzoviſum > rjver: fuit Ny 
thozifate tamenti qy non 
Ticeat alicut perſone bag in aligt 
Civitae ſive lilla Expo? 2ae_ntenti- 
excrcenti aliquod mifferiozum five- Artid 
( Anglice- Crafts )-'mercatozis negdtian 
Anglice Traffiquing) 10 commercit (Ang 
lice Traffique) in - partes tr 
marinas merceri panirarij porn fer- 
rarij 3s tronmoh " Segmenit artj 
( ca 5 mbroyderer') five rponon'j 
(Anglice Clothier) Tit Ponit aut 
panniſm 'ad confetzord* © venditi - 
aligquem Appeenticiiim aut ſfervied 
inſtru five doct®"in aliquibus occu 
tionm artfnn-*(Anglice Crafts ) ve 
miſteriozum nift 'talis ferviens aur Ap- 
p2en- 


Li 


concerning Infants, 


pzenticiug ſit filing ſuns aut aliter quod 
pater 4 mater talis Appzenticiz ſive ler- 
viefd haberent ad tempug captonig talis 
Appzenticijz vel ſerviefd terrag Tenerfita 
ſeu alia hereditamenta clari annui valozis 
quad2agine ſolidozum de ſatu hereditario 
ſive tbero Tenemene ad minus foze certi- 
ficar fub manibus & ſigillis trium juſti- 
al ad pacem Cond vel Civitae ubi 

hujuſmodi terre Tenementa ſeu heredita- 
tum jacent feu jacerent 9Yajoz1 Ballivis 
aut alits Capitak Officiar* talig Civitae 
ſive Ville Cozpozae Et foze irrotular inter 
recoda tbidem Et ulterius per eundem 
actum mmnactitae furt per authozitatem 
ejusdem Parliamene Quod omnes Jnden- 
tur* conventiofd pzomiſſioid & barganie de 
aut p20 retentione captone ſive cuſtod alt- 
cujus Appzene aliter tid impoſter fiens 
aut capiend quam per Stae pd Limitatur 
o:dinatur Et appunctuatur penitus va- 
. cue fozent in LTege ad omnes# intenfones 
E p2opoſie put per eundem acum (inter 
alta) plentug liquet & apparet, Et idem 
Kobertug in facto dicit qd pdick Civitas 
Exod in Jndenr þdict ſuperius lpee eſt 
& tempoze confecttoid Jndenk Þdick nec 
non a tempoze cus contrar* memozia 
_ hominum non exriſtit fuit antiqua civitag 
' Jncozpozak Et qv quidam Jacobus Wal- 
ker Arm) tempoze confectionis Jndentur? 
dice E capfonis App?ene pÞdick fuit ma- 
jo2 Þdict Civitat Exrowlcilicet apud Civit 
Exon Þþdick in comie ejugdem Civitatis 
ac quidam Michaer Ppne Benjaminus 
UH 3 Ivey 
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Avep Kogerus MWallock © Thomas Boy- 
land adtune Eibidem fuer? Ballivi ejuſ: 
dem Civitatis. Qvque- pdick Anna Ward 
EX Samuel ;pdiet tempoze confectionis Jn- 
denture dic, ac retenfon-.«  captor Ap- 
pntici} pÞd*Jnhitabant'& adhuc inhabitant 
infra Civirat Erond.Þdict /« adtunc &© ihip 
utebantur E erercebant & adhuc utuntur 
> erercent miſterium &# artem mercato- 
ris negotian) per commercium & neqoci: - 
atioid apnd 2311boa in partibus cranlma- 
ritd Xc. (cilicet apud Civie Exofd m comie 
ejugdem Civitat Qbque Þdick Jacobu 

L. Appeenticius adtunc + ibidem fuit 
films þdictk Kobertti Leigh & Marie ur- 
o2 cjugs patris 4 matris. ipſinus Jocobi 
Leigh & non filing Anne W. # Samue-: 
its ve} comm  alicujus Qdque nimn- 
quam certificae fuit {ub manibus & f- 
gillis aliquomm Juſtice ad pacem Do 
Hcg1ts conlervand. aſſigid. Majozi Balliis 
ſive af Capitay Offictarti# Þdice fe ed- 
rum altcut go pater & mater pvick Jaco: 
bi huer' Terrag Tenementa- feu at Be- 
reditamene clarz anfu. valo2is quad2a- 
gint ſolidomm de Stak . Hereditario 
ſive fibzo Tenement QdYque. ajtqua -ta- 
{is certificae munquam irrotuſat fiir 
inter reco2:d Civitae bdick 14bidem Secun- 
dum fozmam Statut inhuiodi cafu edifX 
p2ovif. Et fic idem. Johes dicit qd Jn- 
dentur pdicta ac rclauſule & convenfow 
Pdick in eadem- conten? @' ſpec fiter' E 
ſunt per retenfow capfon 4 cuſfos Ap- 
p2enticy aliter & alto mvodd _— 

{a 


concerning Infants. 


Star pdice ltmitatur o2dinatur & appun- 
- mfuatur per quod Jndentur? pdice hic m 
Curja pzolafe. ac mn _Narrafone Þdice ſu- 
periug [pee ac omnes & ſingule conven- 
tiones cauſule conceſſiones articuli & a- 
rreemene in cadem content” mentonae 
pecificae & comp21zar nec non p2edice 
Scriptum Obligatozium in fozma pdice 
occafone þdict. deliberae pzo perfo:mati- 
one conventionis þdic' vigozeStarutrt p2e- 
dic? in humodi caſu edie & p2ovil.. peni- 
tus vacue & nullius vigo21s ſive validi: 
tatis in Lege devener* & exriſtunt. Et 
hoc idem A. paratus eſt verificare. Unde 
petit judicinm, fi iple de debo pdice vir- 
tute Scripti Obligato213 pdia? onerar 
debeatf, Xc, 
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Cutom de 
Landoa. 


s ogys + \ 


ſiduo Termini. 


Tony (7, IV on gy alias ſcilicet 

Termino Sc) Michaelis 
ule pdice cozam Domd fege apud Weſiny 
venit 23. A. per KK. FJ, Attozid kluum Et 
p:otultt Hic m curia dicti Don) Aegis 
func tbidein quandam billam fuam ver- 
ſug C. T. in cuſtos Warr, ac. de placito 
convencow frace Et ſunt plegij de p20- 
tequens [ciit Johes Doe & Ricus Koe 
Que quidem billa ſequitur in hec verba. 


Lond N, B. A. queritur de C. T. in 
cuUſiod marr maresh Oom Kiegis cozam 
tplo rege eriſtew de placito conventofd 
trace p20 eo bidelicet q5 cum Civitas 
Lond eſt Antiqua Civie in gua quident 
Civitate Hetur & a tempoze cutjus con- 


trar? memozia hominum non eriſtit habe-. 


batur quedam conſuetudo uſitae & ap- 
p2obar in cadem videlicet qd i altqua p- 


ſona eriſtefd Libere conditionis & ctatig 


quatuo2decin Annowyd & nitra # infra 


cfatetn vigintt EX units Anno2i) & non 


maritae feipſum poſuerit App2enticium 
aitent cxvx & libero homint Civitae pdice 
aliqua arte miſterio ve manuali occupa- 
| ' tione 
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concerning Infants. 
tione ibidem ute per Jndentur' inter 
pod Appzentic E hujuſmodi civem 
hominem » pzo Termino 
fptem Amnozy incipient] a die dae Yn- 
denture Þdi«? ad artem hujuſmodi civis 
Tibert hominis erudiend & lecum moze 
Ipppntch commoz2and p20 pbic” Termt- 
no leptem Anno ac per F. hujulmo- 
di Andentur conveniret cum magilſtro fuo 
ad deſerviend* eidem magiſtro ſuo moze 
I durante hujulmodi Termins 
in -hujulmodi Jndentur ſpecificae Ac \i 
talis Appzentictus per Jndentur' fuam 
dice conveniret cum Þdice magro ſuo 
j iple fideliter deſerviret dicto magrd 
ecreta ſua celaret pzecepta ſua ubi- 
jfaceret Damid dicto MWagiltro luo non 
faceret nec ab aliig fiert viderit quin ilſud 
po poſſe ſuo impediret vel ſfatim dico 
magro ſuo p2emonitio? daret bona ma- 
ord ſui non devaſtaret nec ea alicui illi- 
cit accomodaret foznicationem non com- 
mitteret nec matrimonium contraheret 
infra terminum Þdic”? ad Chartas Pictas 
Aleas (Anglice Dice,) Tabulas Tuſozias, 
(Anglice Tadles,) vel aliqua alta joca 1lli- 
tita non Luderet per quod magiſter ſuns 
ddic” aliquod Damf#d heret cum bonis 
luis p2op2ziis vel alienis durante Ter- 
mino pdice ſme Licentia magiſiri ſui þdice 
nec emeret nec venderet Tabernasg vel 
dow Luſozia# (Anglice Playhouſes) non 
(requentaret nec ſe a dicti ſui magrd ſer- 
vitto die ſive noce illicite abſtineret ſed 
In omnibus tanquam fidelis Appentict- 
us 
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eret-erga_magr 
te Ce n> pdice in huulmed 
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memoria hominum non exriſtit teneri 
obligari ulns: fuit & conſuevit ad Hujul- 
odt magre fuum moze Appzenticij ſui 
deſerviend p Terming in Fndentura ill 
mentonar & ad perfozmany altag Con: 
venfones Þþdice in Jndentur pdice menco- 
nae cx parte ſua perfozmand Qt fi talis 
Aypprenticius in contrarium faceret & du 
rante dicto Termino Anno2d tn Tndent 
pdice [pecificae infringeret aitquas Con- 
venfones in hujuſmodi- Jndentur? ſpect 
ficat' qd tunc magiſter talis heret & here 
confuevit & debuit rale remedi® verſus 
hujuſmodi App?enticinm fſuum per acte/ 
nem de Conventone fraQ? p20 fracione 
ſeu non perio2matone hujuſmodi Conven- 
cons qualis heret feu here potuiſſet ver: 
fus enndem Av»peenticid & talis Appzen 
ticings termpo2e confectionts Tndentur* pd 
to'-* plene erarrs vinintt E unms Anne 
rum 


a_toto is hom fupzadia? enjug contrar 
i 


i fuji & omiies 
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Can 
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timo 99100 Civitar 
dic Civitare © ſuccefſo2ib 
tififar & confirmae. fuere Et. 
iſferius dicit qd Þdice T. C. y 


lie poſt | congiteffitm Ce 
"= Cond Widvr Noon | 


ſug C. ſigillat idem 2, hic. ii cari, 
fert cujus dat? eſt iisdem die. c.ann 
ſuit ſeipſum Appzenticium.. pefae. B. 
artem cjus erudiend E lecum._moze Ap- 
ntict} a die dag Jndentur þdice .uſq; 
num finem #- Termini ſeptem An- 
extunc p2or” ſequeny plenarie com- 
nd « fintend* deſervieny durante quo 
nino Þdic' App?entictits per Jnden- 
tur” 
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tut $dic* convenit cum pat” magrb ſug 
qv iple Mat magrund ſuum fideliter ſer, 
viret lecreta ſua celaret-. pzecepta ſug 
Legittma ubique faceret damnum Ks 
fare magrs. (uo non - facere nec ab aliig | 
fiert videret quin ille pzo poſſe (uo iy | 
pediret_ EX ſfatim -q [10 Pdice. pte- 
moneret botia magrÞd lui non devaſtaret 
nec ca. illicite alicui accomodarer Fozni- 
cationem nou committeret nec MWatrims- 
ninm contraheret infra Termitd pedice 
ad Pictas Chartags aleas (Anglice voc 
Dice) Tabulag Lulozias (Anglice Tables) 
vel aliqua alia joca illicita non Luderet 
per qv dictus magilter luus aliquod 
Dammum heret cum bonis luis p2opzig 
vel altenig duraid Termino þdice Sine Li- 
centia Þþdia” magrd lui non emeret nec 
venderet Tabernag vel LTuſozias domos 
non frequentaret nec ſeipſum a ſervitio 
dict mage ſui die ſeu noge iſlicite ab- 
ſttneret led in omnibug tanquam fidelis 
App2enticius ſeipſum gereret erga dia 
magrum ſfunm F omnes ſuos durante 
pdice? Termino Et pdice magiſter con- 
venit per Jndentur” pzedice cum Pat 
Appzenticio fuo qd iple dice Appzenti- 
cum ſtuum in eadem arte qua tune 
utebatur optimo modo quo poſſit doceret 
6 inftrueret inveniew dicto App?enticio 
uo cibumy potum apparatum lectum | 
omnia alta -neceifar* ſecundum conſuetud 
Civitar  Londod durante @Termins 
Þdice & Þ vera perfozmafone omnidd F 
Mngulozum conventoid & MR + pd 

alterw 
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oder, Cikitae « tenpag..con 

aroct 7 arda Þdice ac 

_—_ Ddice artem feiMozis ME lice 
r) tbidem uſus fuit Ac idem B. ul- 

on dicit qd licet ipſe bene fideliter ſer- 

havit perfozmavit perimplevit & _— 

bit omneg - gn eonventone 
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concerning Infants. 


dentur' pdice ſuperiug ſpecificat Secunys 
fomam E effect Jndenture illias Qu - 
pdice 2B. eundem C. in ſervitio ſuo reci- 
pere Ppenitug recuſavit abſque hoc qi 
idem C. recuſavit ſervire Þdice B.magro 
ſuo p2o Kelſiy Termini Septem Annowd 
Secund tenozem  effenrd Jndencure ps 
put þdice B. luperius inde narrando al- 
legavit Et hoc paratug eſt verificare un- 
de petit judicium, Ec, 


"TD"UE—EI x 


| Demurrer general ad hoc pfitum, Trin- 
22 Car. 2. Rot. I559. 


bn. dias Gao. Aa. ate at Ada. 
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TABLE. 


A 
Account, vide Aſſumpſir. 


A comr lyes by Infant againſt his 1 
- Guardian, Pp. 57 | 
Executors of the Infant ſhall: have Account 


againſt the Guardian, and when 58 
Account lies not againſt an Apprentice , ex- 
cept for Collateral Receipts 200 


Attion, vide Guardian, 


Four ways by which a man may Sue: 1. Iz 
propria perſona. 2. Per Attornat®. 3. Per 
Guardian'. 4. Per prochein Amy 36 


X Wiz | 


The Table. 


What Actions lye by Infant 5 
Actions brought againſt Infant 6 


=) 


Attions on the Caſe. 


An Inſimul computaſſet in no cals lyes againlt 
an Infanr, 67 
Acien-on the Caſe on Diſceit lyes not againt 
an Infant | | 167 
A&ion. on: the Caſe on Promiſe by Infant, 
where good or not 120,« 21,121 
What Averments are neccſlary in a Declz. 
ration againſt Infants for Neceſlaries, 122, 


I 23,141 
If the Bill be unreaſonable, how Itflue fhall 
be taken I42 


Tho' the Remedy be not Reciprocal , yet 
the Conſideration of the a&t or promiſe 
of ſomething to be done or performed by 
the Infant ſhall be good 62412} 

Promiſe by Infant at Full age, if the:Deſen- 
dant forbear to . arreſt him on a” Bond 
given under age to pay , its not good 

| 12 

In Conſideration that Infant ſhould be bound 

" with Security for x 1 /. for an Horſe, the 

Detendane promiſed to deliver it, its a 

good Conſtieration 145 


Ti he Table. 


Adminiftratcr,&c, durante minori 41ate. 


the Contingency hapned , yet the Mony 
decreed to him 86 


oe Fu  G©Hasy 


nors tate 
| {| ltis General or Special 


Adminiſtrator of a Legiles,wth died before 


The nature of an Adminiſtrator duranie mi- 


TheForm of a Special Adminiftration RR 
minori atate ibid. 
How the Law is after the Executor comes 
to 17 years of age In reference to the Ad. 
miniſtrator durante mainori .etate , and how 
ſuchAdminiftrator ſhall be charg'd,and thie 


Pleadings thereupon 


One is in Execution at the Suit of Admiri 
ſtrator durante minori etate, and then the 
Executor Comes. of Full age, how he __ 


be relieved 


Scire facias by Executor upon. recovery 2 
Adminiſtrator darante rinori atar?e ibid. 
Adminiſtrator durante miner; axtate » not 


within the Statute of 21 H.8. 165 
When and for what reaſon Adminiſtration 
durante minori atate Cealeth ibid. 


The Office and Power of an Admini- 
ſtrator dicrante mindri atate, 4nd what 
_ done by him ſhall be good and bind- 

166 


ng 
How ſuch Adminiſttator ray grant Leaſes 


331d. 


X 2 


The Table. 
Of payment of Mortgage Mony to an Ad- 
miniſtrator durante wincr; rare of the 
Executor ; the flireſt way is to pay it 
to the Executor himſelf 167 
Of Acions ang Se Rrpyght by. and againſt 
an Adminiſtrator” durapte. minors tate, 
(3; | er :FY renee fs 
Adminiſtrator during the Minority of - an 
Executor, how he Thall bz named 168 
Both muſt be named in Actions brought 
: | thid. 
If Adminiſtrator durante minors etate be Plain- 
iti, the Nonage of the Executor. mult be 
ayerred: 4liter where he is Defendant ; 
and the occaſfionof the diverſity ibid 
Pleading © by Adminiſtrator durante miner; 
£iaie , in Aﬀions brought againſt him 
WT? * 171 

Execucor of the Infant calls. the Adminift'a 
tor, durante minors tate, tO account in the 
Spirtual Court; Prohibition was granted 
upon agreement pleaded '-- +1, 1.0 
In Debt againſt Adminiſtrator durante miner; 
_ *tate, he pleads Judgment agaitlt him by 
a Stranger, and- the Infant was then 
above 17 ; the Bar is good, and the Judg- 


% 


ment not void , 172 
Averment that the Executor 15 under the age 
of 2 x, vitiates the Declaration 169 


Adminiltratrix gives Bond to the Creditors, 
 and'then takes Husband , the Husband 
| tay rerain the yalue 163 


Admiſſion 


Admiijogn, 


| 

t | Admifhon to Sue by Prechein amy 65 

i 

| - Ape, de Bill P rol demer.. 

| The, 6xaQ time of . 2 mans being at Full age, 
Ft = 


Age of Diſcretion, what 


- _ 9 4 — — cc 


\'Whart is accounted Full age | ihed. 
In what caſes Infant ſhall be amerced - x5; 
21 
Annuity. 


Infant decreed to pay an Annuity 264. 


Appeal. 


-In an Appeal by Infant, Infancy ſhall be 

tryed by Inſpe&ion 228 

Infanc honnd, if he bring not Appeal within 

a year and a day " 01 & 27 
Appearance. 


Whers the Infants Appearance by Attorney 
5 Ecror | 4D 


X 7'q How 


The Table. 


How the Infants appearance by Attorney 
ſball be tryed 41 
Vid. tit. Guar gia. 
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Apprentice. 


Apprentice remains fo to the Executor, tho' 
he cannot inſtru him 192 
Apprentice not within the Statute of 21 H8, 
of departing with his Maſters Goods, nor 
within the Statute of 5 Eliz. as to Depar- 
ture ibid, 
How, afid to what Covenenis Apprentices 
" are Ilyable, and how by the Cuſtom of 


Londen I 
Collateral Covenants ſhal! not bind Infant 
Apprentice 197 
- Of Obligations 'relating to Apprentices 
2.01 


The Indenture and Retainer , contrary' to 
the Statute,are void ; but a Bond to deliver 


. .,ajuft Account is good 206 
Bond not” to uſe'n Trade ts void ; bur- an 
 Aſumpſit in ſuch caſe is good © 207 


Releals't6 Apprentice before Forfeiture ſaves 
' a Bond given to a Third perfon for his 


Accounting 206 
Whether the Maſter may ſend his Appren- 
tice beyond Se# © 2.07 
The Cuſtom of London as to, Inrolling Ap- 

' *- "prentices 208 
How the Covenants hall bind the Appren- 

| tice, tho? not Inrelled 2.09 


Aignee 


The Table. . 


Aſſignee of an Apprentice Turned-over may 
have Covenant by the Cuſtoms of Londen 
216 
How Apprentices Free of one Trade may 
exerciſe another by the Cuſtom of Londow 
PE 231,212 
Explication of the Statute of 5 Eli. relating 
to Apprentices 233 
Debt for uſing a Trade, not being Appren- 
tice, and how to declare 21 
Of the diſcharging of an Apprentice 217 
Quzre, lf the difference between the Maſter 
and Apprentice may come before the Sef 
lions originally, or by way of Appeal on- 
219 
Juſtices of Peace may compel one to take an 
Apprentice, how to be underſtood 219 
Of MaſterscorreQing Apprentices 224 
Of the Maſters making the Apprentice Free 
22 
A Bill to enforce the Maſter to fone his Ap 
prentice on Indentures of OI 
207 


"*% 


Arbitrament. 


Infants ſubmitting to Acbicrament, how it is 


binding, or nor 127,128 
Aſſize. | 

Regularly bar in Afﬀlize is bar in Aftion of 

the fame nature 18 


X 4 Its 


' The Table. 


Tn caſe of Infants, where the Aflize ſhall be 
taken at large 59 


Aſſempſit, vid. Aion on the Caſe. 


Attornwment. 


Whether Infant ſhall be compelled to At. 

forn 22 
And where he ſhall 107 
Attornment by Infant gaod, and why 106 


Audita Querela. 


Hudita Querela od by Infant 62 
Audita Querela againit two, where ane is an 
Infant | 70 


Statutes and Recognizances are avqgided by 
Audita Querela, but it muſt be qduriog his 
Minority, for he muſt be inſpe&ed ; but 
Fines,Recoveries and Judgments are avoid- 
ed by Error 93 

Audita Querela well brought in B. C. or B. R. 


In Audita Querela Judgment was reverſed fa 
Error in Proceſs, no new Audita Querela 
lies at Full age, and why 9 

Audita Querela lies upon Judgment again 
Infant Bay] upon a Recognizance 6 

If a Recognizance be avoided by als 

| Buerela, Judgment upon it is avoided allo 

| >; 


Attorney 


The Table. 


Attorney withoutWarrant i ers a adgment 
by Noz ſum informatus on a Bond by Infant; 
Infant hath no remedy by Andita Querela, 


Qs. L12,tI4 


Arwverment. 


No Averment for Infant that he was within 


age,to avoid a Fine a 
B 
Bargain and Sale, 
Argain and Sale by Infant may be 
avoided by Infant at any time 105 
Suppoſe a Fine is levied thereupon , quid 
operatur | tid. 


If Infant ſell Goods for Mony, and the Ven- 
dee take them, he is a Treſpaſfor 
Infants Right is regulary bound by Sale in 


Market-overt 127 
Bargain and Sale by Infant , not aided by 
Equiy 263 


Baron & Feme, vid. Marriage. 


Baron and Feme de fatto 32 
Baron and Feme, (the Feme being within age 
are vouched, the Feme ought to appear by 
Guardian 42 
Bayon and Feme Infant admitted þy Guar- 
dian ibid. 


Baron 


The Table; 


row Cantipt diſayow the Guardian 

The Husband cannot give away or loſe ” 
Inheritance of his Wife 

Baron within age makes a Feoffment of the 
Wives Land, and then dies; the Wike 
may enter 10} 

Baren and Feme within age make a Feof- 
ment, and Baron dies; what remedy for 


the Wife ibid. 
She may enter, or have a dum fuit infra ate 
tems ibid, 


Where the Parol ſhall demur for the Non. 
age of the Husband , and where for = 
Non-age of the Wite 153 

Where a ſecond Husband ſhall have the 
Eſtate or Profics deviſed ta a Feme Legatee 
till the Son come toage 182,182 

Adminiftratrix gives Bonds to the Creditors, 
and then takes Husband, the Husband may 
retain the value | 163 

Fine by Baron and Feme, the Feme being 
within age, how reverſed, and the conſe- 
quence $1 

Baron not permitted to diſavow the Gardian 
aligned for his Wife co reverſe a Fine $2 

Guardianſhip not to Hurvive to the Baron 


50 
Infant not chargable, as Bayliff or Recover 


.70 


Baſtard 


The Table. 


Baftard. 


Baſtard eigne and Mulier puiſne, and the dif- 
terence between them,and other common 


Caſes, as to Diſcents 6,132 
How Eſtates may be limited to a Baſtard by 
a Reputed name, or not 115,116 
C 
Ceſſavit. 
Here Cefſavit lies againſt Infant, 
\ f 66 
Child. 
Computation of the Childs time going in 
the Womb 9 
af 
Conditions. 


Conditions and Charges upon Land ſhall 
bind Infants 22 
Diverſity between Conditions in Fat and 
Conditions in Law 2.2,2.4426 
Infant bound by Non-performanceof a Con- 
diction 136 


Charity. 


Deviſe of Lands to Charitable uſes by In- 
fant 180 


Copyhold. 


The 7 able. 


Copybeld. 


Mfant not bound by Proclamation at three 
Courts, and if he come not in then, 


forſeit "14 
Infant not bound to pay his admittance and 
enter his Fine | t5 


Infant may enter at his full age into 2a Copy- 

hold Eſtate , which he furrendred 16, 

112 

Leafe by Infant without Licenſe is no For- 
feiture 

The admiflion of an Heir to a Cop yhold by 


Prochein amy, is not good ' - oF 
Surrender of a Copyhold Eftate , makes no 
Difcontinuance 59 


Infant may have a Dum fait infra ataton 
npon 2 furrender of a Copyhald Eftats, 
or he may enter. Copyholds granted by 
Infants are good, and why 311 

Grant made by Infant before his entry into 
a Manor, not to be avoided ibid. 

Where there needs noadmittance to a Copy- 
hold Eftate 183 


Comempt. 


Infant not favoured in CContempts 


The Table 


ContradF. 


Infant bound by Contra tor Neceſſaries, 
118 

Whatare accounted Necelſaries 1 19,1290 
His buying of Necellaries to maintain - his 
Trade,not binding 12.1 


Covenant, vid. Apprentice. 


_ Infant ſhall be bound by Covenant, or 


114. 

Infanrs bound by Covenants and Conditions 
in Law I17 
Collateral Covenants ſhall not biad Iafanc 
Apprentice I97 
Covenant implyed 19s 
If Infant be bound by Covenant, i x is plcad- 
able in any place 195 
Covenant to Inſtru& an Apprentice , is nor 
diſcharged by Deach 197 


Cuſt ons. 


How Infant ſhall be bound by the Cuſtom 


ot the place, or not 27 


The Table. 


D. 


Declaration. 


Hat Averments are needful in a De- 
claration againſt Infant for neceſſa- 


ries mr” IAl 
Promiſe to become Bound with Surety, and 
ſets not forth what Sum , its not good 
145 

Declaration by Adminiſtrator durante miner: 
etate - 169,170,171 
Declaration ill, for that a Retainer is not 
averred.  2:+:;202 
Declaration againſt an Apprentice for im- 
befilling Goods, where the particulars of 
the Goods: need to be ſhewed , or not 


| 206 
Debe tor uſing a Trade not being Appren- 
4 tice, and how to Declare 217 


Decree. 
Where Infant not Bound by a Decree 264 
Default. 
Default: by Infants 17 
Deed. 


Difference between a Statute and a Decd 
inrolled 75 


if 


if 


The Table. 


if the firſt Delivery of a Deed be not void, 
but the Deed only voidable, a ſecond: 
Delivery ſhall not make it good ION 


' - » Debt. vide Contra&. wy 1 
Debt, in what Caſes lies againſt In- 


fants 69,7 0,121 
How Debt lies againſt Infant for Rent 6g 


2»  * wks Gay WY . a. - 


Deviſe. vide Will, Executor, Legacy, 


Deviſe to Infant in wventre ſe mere good, or 


not 2 
Of Infants agreement to a Deviſe, where 
good or not, I61 


A Freeman of Londen cannot Deviſe the 
Cuſtody of the Body of an Infant 21} 
' Lands Deviled for payment of Debts and 
Legacies, the perſonal Eſtate ſhall be ficſt 


applied | 271 
| Diſcent. 


Diſcent of BeFard eigne and mulicr puiſne, 
how ic differs from othex Diſcents in poinc 
of barring Action, or Entry 6 

Where a Diſcent ſhall cake away the Entry 
of an Infant that right hath, or got 13r 

Dum fuit infra atatem 53 


E. 


The T, able, 


E. 
E jeftment. 


Uardian in Svzage may make a Leaſe 
for years, and the Leſſee ſhall have 


Ejectment | 52 
Entry. 
Diverſity as to the Entry of a Stranger to 
the uſe-of an Infanc 133 
. Error, 
Error brought by Infant 62 
Error to be aflipned by Guardian, and not 
by Attorney 42 
Eſcope. 
infants, Keepers of Gaols liable to Elcapes 
22 


Execution. 


No Execution againſt an Infant Heir on Re- 
cognizance , Statute Merchant or Staple 
| 248 


 Executor, vid. Will, Legacy. 
Infant Executor muſt appear by Guardian, 


and why 4.1 
Infant 


The Table. 


Infant Executor may Sue by Attorney and 
why, but he muſt defend by his Guar- 
dian 42,161,162 

Executor of the Infant Heir, ſhall have ac- 
count againſt the Guardian, and when 

8 

Executors, ſome under 17 years,fome a 
may all joyn in one Suit, and why, 162, 
163,and they may Sue by Attorney 164 

Diverſity where the Executor of an Infant 
dying before the time limitted for pay- 
menr of a Legay, ſhall have it, or not 


155 
Exchange. 
Exchange by Infant if good | 106 
What ſhall be ſaid on Affirmance, or Agree- 
ment toan Exchange ibid. 
Expoſition. 
Ad Sequendum, how to be undeſtood 46 
Aflize to be taken at large 60 
Condition to bring in 4. and B. at their 
Age, how to be expounded 143 
(Lawful Age) in a Will 260 
F. 
Ayler of Record | 12 
Fac ; difference between: Matters of 
Record and Matters of Fact 71 


Y Fee. 


The Table. 


Fee. 


Fee upon a Contingency , and not an E- 
ſtate Tail 187 
Fee in the Eldeſt Son until che youngeſt 
comes to age as a Devile, rhat the eldeſt 
Son ſhall take the profits, till che younger 
comes to Ape, the eldeit hath a Fee Con- 
ditional | 184 
Fee, becauſe the Eſtate Tal is limuted to 
commence upon a fublequent Contin- 


gency 188 
Feoff ment. 

Feoftment by Infant voidable or void, with 

a diverſity I 01 

The time of avoiding a Feoffment by Infant 

I 02 

The Infants Heir ſhall avoid it tbid 


And it ſhall be avoided by a Special Heir. 
Aliter, of Warranty, Eſtoppels and Con- 
ditions, which always diſcend to the Heir 
at Common Law ibid, 

Diverſity between a Feoftment at Common 
Law, and a Feoffment to Ules I 34 

What Privies ſhall avoid a Feoftment of the 
Infant Anceſtor 104 


Fines. 


\Vhere Infant ſhall be Bond by a Fine, or 
not | 70 
How and when Intant ſhall ayoid a wm 71 
inc 
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The Table. 


Fine by Infant not void, but voidable 
pA 

Fine may be reverſec after full Ape, if ir 
be recorded , that he was within Age 


7 
If Infant dye before the Reverſal of a Fine, 
his Heir ſhall be Bound by ir 75 


Rn be reverſed during Minority, and 
why 
Ot the Infants declaring the Uſes on a Fine 


__ #hud. 
Where a Fine ſhall be reverſed by the Heir 
of che Infant after his Death 76 


How and where the Infant is Bound by Fine 
and Non-claim, and how, and where nor 


77 

What As ſhall Bar an Infant from rever- 
ſing a Fine during his Non-age 79 
Infant, and ane of full Age joyn in a Fine, 
how the Reverſal ſhall operare 80 
Two Infants Levy a Fine, how O——_— 
I 


Fine by Baron and Feme, the Feme being 
within age, how revericd, and the Con- 
lequenco ibid. 

The Baron not permitted to Diſavow the 
Guardian afligned for his Wife, to Re- 


verſe a Fine 82 
Full age of a Feme Covert, as to a Fine rry- 
ed by a Jury, and how $2 
Of Commiſhoners taking 'a Fine of an In- 
tant unduly $2,34,85 
A 3 G. 


The Table. 


G. 


Guardian. 


He true difference between a Guardian 

and Prechein Amys 27 
Court moved to Afﬀign a Guardian ib1d, 
Infant Defendant to appear by Guardiar, 
and not by Prochesn Amy 40 
Who to be admitted as Guardian ibid, 
Infant Executor muſt appear by Guardian, 


and why _. [ 
Action lies againſt a Guardian for Miſplea- 
ding 4l 
The Form of the Entry of a Guardian to 
Proſecute 44 
Three manner of Guardian-ſhips 4.6 
Who ſhall be Guardian in Socage 47 


The nature of Guardian in Socage 47,48 
Who ſhall be Guardian of a Copyhold 7:4. 
All fpoflibility of diſcent excluded from a 

Guardian in Socage 49 
Difference between a Guardian by Nature, 


and a Guardian in Sccage 50 
Guardianſhip not to Survive to the Baron 
tbid. 

12 Car. 2. c. 24. explained ibid, 
Of the Power of a Guardian F2 
What Acts the Heir may do contrary to the 
Will of his Guardian ibid. 


Guardian in Socage ſhall have a Quare Impe- 
dit, ſhall hold Courts, Nay, make a Leaſe 
for years, and the Leſlce ſhall haye Ejec- 
ment : 53 

Lealc 


The Table. 
Leaſe made by Guardian ends by his Death 


55 
Guardian by Nature ibid. 


Guardian takes Bond in his own Name for 
Arrears of Rent due from the Infants 
Tenants, quid operatur ibid. 

What remedy Infant hath againſt Guardian 


Guardian to have all manner of eds 
Coſts and Expences ibid. 
Guardian in Svcage how to be charged after 
14 years ibid. 
Guardian is named by Will, the Court will 
not remove him 222 


H. 


Pecial Heir may Enter, and avoid the 
Feoftment of the Infant,after the Death 


of the Intant 102,102 
But the Entry of the Heir is taken away 
by the Corruption of Blood 193 
"Writ de homine replegiando 272 
L 
Indi ment. 


Ndi&tment for uſing a 'Trade not being 
Apprentice, how to be laid 215 


Y 3 Infants 


The Table. 


Infants. 


Infant in ventre ſa mere, how conſidered in 
Law, and of a Deviſe to him 

The Cuſtody of him may be diſpoſed 7 
his Fathers Will 4 

T7{.:rpation on Infant in wentre ſa mere, when 
+1d how relieved 

A Son Born after, in what Caſes ſhall not 
diveſt an Eſtate veſted in the Daughter 


ibid, 
In What Caſes Infant in wentre ſa mere 
ſhall be forejudged ibid. 


Priviledges of Infancy. vid. tit. Cap. de Priv i- 
ledges 


In what Caſes Infant is not be Impriſoned 

15 

In what Caſes Infant is not favoured þ.. 
Law 


Who ſhall rake advantage of Infancy 9 * = 


10% 
Remedy for Tortious Ads done to Infants 
250 

Inſpeions. 
The Reaſon of Infpeftion 72 
inſpetion nor of force, but in the fame 
Court witere it was 96 
The manner of, Inſpection 24.2 
Reinfpe&ion granted, and where 2.447 
wW here Tryal ſhalt be by Infpefion, and 
where in Pais, or by Proofs 240 


Tu ut 6x- 


The Table. 


Toyntenants, 


Two Joyntenants within age make a Feoft- 
ment in Fee, and onedies, the Entry into 
the whole accreweth to the Survivor 104. 

But if one had made a Feoftment in Fee 
and died, the Right ſhould not Survive, 
and the Reaſon of the Diverſity ibid. 

Two Joyntenants Infants, and one makes 
a Leaſe for years and dies, the other ſhall 
avoid it ; but if one makes a Leaſe for 
Life, and gives Livery in perſon , the 
other ſhall not avoid it 104,105 

Where Joyntenant ſhall take advantage of 
the Infancy of his Companion, or not 


133 
Fudgments. 


Judgment cannot be againſt Infant by de- 
fault 17 
Confeflion of Judgment by Infant ibid. 
How Judgment by Tryal, or Verdi& ſhall 
bind Infant 15,19 
All Judgments are in 4 manners I. By 
Award. 2. By Confeflion. 3. By De- 


fault. 4. Tryal ibid. 
A Judgment not to be ſubverted by Matter 
in Pass 9% 


Judgments are avoided by Infant, by Error, 
and ſo are Fines and Recoveries, but Sta- 
tures and Recognizances are avoided by 
Audits Querela during Minority 94495 


Y 4 Judg- 


The Table. 
Judgment by default cannot be avoided by 


Infant at full Age 97 
Infant confeſſeth a Judgment , how to be 
avoided : 98 
[Judgment againſt Infant , what is good, or 
not 247 

K. 
Prints of Infancy holds not againſt 
the King IJ 

L. 

Latches. 


O Latches prejudicial to Infant, how 
to be underſtood 29 


Leaſes, 
Of Leaſes made by Guardian 345 4 
What amounts to a Surrender of a Leaſe, 
Or nor ibid. 
How Infant may avoid a Leaſe 6g 
Leaſes made by Infants voidable 108 
Leaſe made by Infant without any Renr, 
or Recompence, void wbtd. 
Leaſ: made by one Joyntenant , within age 
It is void wbtd. 
Leaſe made by Infant to try a Title, whether 
£204 109 
Ie:le mate by Infant affirmed, and how 


thil, 
Intants 


It 


The Table. 


Infants Bound by Conditions and Covenants 
in Leaſes 117 


Legacy, vide Deviſe, Will, Executors, Portion. 


Legacy given to a Woman at 21 years. or 
day of Marriage, and ſhe dies before ei- 


ther, the Executor ſhall have it 184 
Aliter, if the Money were bequeathed to one 
at the age of 21 years ibid. 


Portion in Money Deviſed according to a 
Settlement,and Legatee dies before time of 
payment, who ſhall have it 256 

Legacies Deviſed to Children, the Money 
decreed to the Parent, the Executor re- 


fuſing to give Security 262 
Legatees where to have Maintenance 267, 
269 


A Childs Legacy paid to the Father who 
failed, the payment decreed by the Exe- 


cutor 268 

Where a Sum Deviſed ſhall be a Legacy, 

or by way of Accumilaton 272 
Licence. 

By Infant void 63 


London, Cuſtom, vide Orphans. , 


Cuſtom of London, how certified and tried 


210 

To what purpoſe the Chamberlain of Lox 
don a Sole Corporation 227 
Cuſtom of Londen as to Orphans 2.28 


Tho? 


The Table. 


Tho? Security to Account hath been given 
at the Common Law, or in the Preroga- 
tive Court, yet the Court of Orphans wilt 
compel one to give new Security 229 

Orphans not to Marry, or to be put out Ap. 
prentices without giving Security to the 
Court 231 


M. 
Marriage. 
Marriage infre annos nubiles ſhall 


en 
be ratified by Agreement, or defea- 
ted by Diſagreement 30 


> 


Maintenance. 


Where Maintenance ſhall be allowed to Le- 
gatee, vide Legatee 269 
The Maſter gives his Apprentice Money 
to defend AGiions, its no Maintenance, 
Nor within the Statute of 5 Elizz, 139 


Murder. 


What amounts to the Murder of a Child in 
utero matris, Or not |. > 


WOO” I 


The Table. 


N. 


Neceſſaries, 


Ow Infant ſhall be ſued for Neceſlaries 
vid. Contract 
Who are Judges of Neceſlaries 14% 


Notice. 


Notice were requiſite 215 


O, 
Obligation. 


F Infant bind himſelf in a Bond with a 
Penalty to pay for Neceſlaries, it is void 
II3 

And the Contraft cannot be revived , nor 
made good by Aſſumpfit at full age - iid. 
Obligation taken pro ſecuritate of 10 1). for 
Meat and Drink of an Infant 14.4 
Obligation once forfeited cannot be ſaved 
by any Act, or Releaſe done to a Stranger 

| 207 
Bound not to uſe a Trade void, but an 4/- 
ſumpſit is good ibid. 
Obligation by Infant is not void, but void- 
able, vid. Pleading -112 


Offices, 


The Table. 


Offices. 


When infant may be Grantee of an Office 


$y 
Of what Offices he is capable, or not 15, 


24 
Orphans vide London, 


Court of Orphans 226 
The Cuſtom ot Orphanage extends to Lands 
out of London 232 
Orphans Money in the Hands of the Cham- 
berlain, not deviſable by the Husband 36:4. 
When the Orphans Money becomes paya- 
ble by the Cuſtom 234 
What is a good Declaration of a cuſtomary 
part ibid. 
A Citizen of London cannot Deviſe his 
Childs part over to another, in caſe the 
Child dye in Minority 268 


P. 
Partition. 
Ow Infants are bound by Partition, 


Qr not 


; on por 
By what a& a voidble Partition ſhall be 
mad2 good ibid. 


Per:ary. 


The Table 


Perjury. 
Infant ſhall be puniſhed for Perjury 68 


Pleadings. 


Infant may wave his Demurrer and plead 
to Iſſue 70 
Ne granta pas, where a good plea by In- 
fant 108 
Perſons ſhall be enabled by Intendment, how 
underſtood 129 
Diverſity between pleading a Feoftment by 
Common Law, and by Cuſtom 140 
Concluſion ill in the Replication, yet aided 
after a Verdict by the Statute 14? 
Defendant pleads New Aſſumpfit, and yer 
after moves in Arreſt of Judgment, that 


he was within age I45 
If Infant plead non eff fafum , he ſhall not 
have advantage of his Infancy I 45 


Where non eft fatum may be pleaded, and 
where one ſhall ſhew the Special matrer 
wid, 

What may be given in Evidence on Nuz 


Ajſumpſic bd. 
Where the Parol ſhall Demur for Non-age, 
Or not 147,148,149 


The Parol ſhall not Demur tor the prezi- 
dice of the Infant , but for his benetic 
150 

It is a Rule in all Dilatories, er other Mat- 
ters pleaded in Atatement, it Iſſue be 
taken 


The Table. 


taken it is peremptory , aid the Iſſue is 
quod breve caſſetur 149 
Where the Court exOffcio ſhall grant the age, 
tho the party do not pray it 156 
Where pleading of age ſhewed in particular, 
and how I6g9 
Of Pleadings by Adminiftrator durante mine- 
14 etate 168,169,170,171 
Plene Adminiſtravit pleaded 175 
Declaration on Covenants in General, and 
Reply by the Cuſtom of London, it is a 


departure . 194,195 
Of departure in Pleading 195,196 
Ez: fe——-where it is a ſufficient Warrant 
Et fic, non tenuit eonventionem pleaded "= ] 
Aflignee 210 | 
Tale 4B implies remedy by Action of 
| Covenant 211 | 
| Cuſtom of Londen as to Apprentices, how to 
be pleaded #bid. 
Barr good to Common intent 272 
(Viaelicert) Where no Eſftoppel 242 
| Pledges. 


Pledges where not to be found 
Reaſons for the finding of Pledges in al 
Actions zbid. 


Preſentation. 


The Table. 


Preſentation. 


Latches ſhall be adjudged to an Infant, if 
he preſent not eo a Chuch within fix 
Months 26 


Prerogati VE. 


Infant Bound by the Kings Prerogative 
27 


Priviledge. 


Priviledges of Infant I2 
They are more favoured at Common Law 

than Feme Coverts 
How the Law protects the perſons of Infants 
14,16 


Portion wide Legacy. 


Portions to be paid to Children as they are 
named in order 155 
Portions to be paid on Condition ibid. 
Maintenance and Education not diſcounted 
out of a Childs Portion. Alzer, of Ap- 


prentice Money 186 
Portionary Legacies in what fſuable for 
[188 


Portion in Money deviſed according to a 
Settlement, and Legatee dies before the 
time limited for payment , who ſhall 
haye it 256 

Devile 


T, he T; able, 


Deviſee and Executrix to have benefit of x 
Portion limited to the Husband 259 
When Lands to be charged with a Portion 


or not, on the words a \/ill 2.64. 
Children not Born to have a ſhare when 
Born 265 


Prochein amy. 


Prochein amy in what Caſes appointed 28 
No action on the Caſe by Infant againſt his 
Prochein amy 29 


Promiſe,uide Aſſumpſit. 


Conſideration and Promiſes made for and 
on the behalf of Infants, how Binding 
or not 124 

Promiſe by Infant at full age, if the Defen- 
dant forbear to Arreſt on a Bond given 


under age to pay, it is not good 125 
Proof. 
Proof of Imbeſiling Goods by Infant, how 
to be made 202,202 
Proof generally laid, how it ſhall be un- 
derſtood 204 
Where Infancy ſhal! be tryed by Proofs, 
and not by Inſpetion 235 


Purchaſe, 
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The Table. 


Parchaſe: 


infants have capacity toPurchaſe 115 


Q 
(Yah Impedit brought by an Infant or 


6X1 
R 
Rowifument of Ward. 
"Aa of Ward, of an infant 250, 
251,252 
Recognizance. 


La nizances atd Statutes are avoided by 
nfant by Audita Querela, during NN 


If "TIRE be avoided by Audita «© 
rela, Judgment upon it is avoided alfo 44. 
Infant cannot enter irito a Recognizance to 
diſcharge hunfelf of Execution ibid. 


Record. 


Diverſity between Matters of Record done 
or ſuffered by Infant, and Matters of Fat, 
and how yoid or voidable 71,93 
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The Table. 


Recovery, 


Infants are ſometimes permitted by the 
Court to ſufker Common Recoveries, and 
why $9 

The manner of paſling ſuch a Recovery ibid. 

If Infant appear by Guardian, and ſuifer a 
Recovery, it cannot be reverſed for Error 


| © 

Aliter, if he appeared by Attorney,and with 
ibid, 

Not fo if he appear in perſon ; it cannot be 
reverſed after Full age, and why gl 
The Recovery by Infant in perſon may be 
avoided by Error before full Age,and why 
ibid. 


If Infant ſuffer a Recovery by Attorney, he 
in Remainder may vouch it for Error” 92 
Becauſe he is privy to the Judgment in 
regard of his Intereſt ibid, 

The Appearance by a Feme Covert in a Re- 
covery within age by Attorney, is Error 


ibid, 
Releaſe. 


Where Infants Releale is void for want of 
Privity 108 
Releaſe by Infant j in what caſcs void or not 
I12 

Releaſe by Infant-Executor for Principal 
Mony and Intereſt 159 
'The Reaſon why a Releaſe of an Infant- 
Executor ſhall not bind him 160 
And in what caſgs it will bind him id. 
«ſs Relief. 


- 
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The Table. 


. Relief. 
Infant ſhall pay a Relief 24. 
Remitter. 
The Nature of a Remitter 134 
Remitrer of Infants 3bid. 


Remitter by Entry for Condition broken 


Where one ſhall not avoid his own Leaſe = 


Remitter co Infancy | 136 
Rent. 
What is a Deviſe of ewo ſeveral Rents, and 
not a joynt Rent I81 
S 
Statutes. 


F the intent of a Statute be fulfilled it is 
ſufficient 201 
Diverſity where a Statute creates an Offence 
with Qualifications , and where it gives a 
Penalty to the King 216 
Statutes which give Corporal _ 
not to extend to Infants 
By what Ads of Parliament Infants hal 
be bougd, or not 25,36 


4 1 Diyerſity 


The Table. 


Diverſity i in a Statute, where the purview is 
' reftrictive, and where it is at the firſt 
Genera), and after comes a reſtraint as ts 
Pleading 149 
Stat. 34 H.8.c.5. i 
Stat.W.2.c.15. of the Heirs bringing a Quare 


Impedit G1 
Statute of Limitations, how it extends to In- 
jants 6 3 


Stat. Merton c.5. Non curram nſura, fc. 137 
Stat. Glouc. c.2. which gives Infants a Tryal 
during Minority 246 
Difference between Aftion of Debt and In- 
diament on the Statute of 5 Eliz, 216 
Star.5 Eliz.. relating to Apprentices 21 3221 -. 


12 Car.2. 6.24- of Deviſing: mſg of Jofaant 
2 

This Statute extends to Ireland ibil 
Statutes, how to be avoided by Infants ' 77 
5 Eliz., pleaded to Debt on Indentures of 
Apprenticeſhip , that the Father had not 
40 0. per annum 2.00 


Surrender,  *' + 


Surrender to the uſe of an infant in Ventre 
{a vire, whether good or nbt 4 
The aual Surr2nder of ati Istereſſe termini 
by an Infatx i8:yoid t1o 
Surrender by acceptance of a ſecond'Leaſe 
dy Infanc i 15 vere (151.9, oy 
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The Table. 


T 
Treſpaſs. Trover. 


Reſpaſs and AQtions for Torts lye againſt 
Infants 67 
Trover and Conyerhon , whether it lies 

againſt Infant 
Troyer by Adminiſtrator durante minori atate 
170 


Tryal. 


Tryal of Infancy 2.36 
In all caſes, where the Matter may be tryed 
by the Examination of the Juſtices , they 
may (if chey be in doubt) refuſe that, and 
compel the party to put it upon Triaf per 
Pais ibid. 
infancy tryed by Proofs, Inſpection, or by 
Pais, and in what caſes it ſhall be ſo tryed 


reſpeively 237 
In a Dum fuit infra atatem Infancy may be 
tryed per Pais 238 
The Yexne for Tryal of Infancy in te 


County where the Land lyes, or in the 
County where the Adqion is brought 242, 


2433244 

The Birth of an Iſſue, where it- ſhall be 
tryed | 245 
Of Tryal in #tate proband 249 


Truſt. 


The Table. 


Truſt. 
Where a Purchaſe ſhall not be a Truft, but 
an Advancement 279 
V 
Venue, 
V3, as to Tryal of Infancy , wide 
Tryal. 
Vemtre inſpiciendo. 


Writ deVentre Inſpiciesdo, and the Sheriffs de- 
meanor therein in the caſs of a Widow 


or a Wife 7 
W 
Wager Ley. 
or ſhall not Wage his Law 22 
_ Waſte, 


Infant ſhall anſwer for Waſtedone 22,26 
Infant comits Walte, it is a Forfeiture 10g 


War- 


The Table. 


Warranty. 


Where-Infant ſhall be bound by collateral 
Warranty, or not 129 
Wills,uide Deviſe,Executor Legacy, Portion. 

When Infant may make a Will of Goods 
and Chattels,and when of Lands 33 

The determination at what age an Infanc 
may make his Will as to Goods, belongs to 
the Eccleſtaſtical Law. I79 

Orphans Mony in the hand of the Cham- 
berlain, not deviſable by the Husband 233 

Who ſhall be faid younger Children to take 
benefit of a Deviſe 258 

Will void at Common Law, made good in 


Equit 26 
Infane - 18 years may make a Will of Goods 
and Chatcels 199 
New publication of a Will at Full age made 
under age ibid. 
Of Deviſe of Lands to Charitable uſes by 
an Infant 180 
What is a Deviſe of two ſeveral Rents , and 
not of a joynt Rent IST 
Devilſe to Children unpreferred, it is a good 
poſſibility, and ſhall rife well enough after 
death of the Wife ibid. 
- If anIntereſtbe deviſed tothe Wife, ic veſts 
in her as a Chattel, and ſhall go to the 
Husband 
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"A. Treatiſe, of Trozer. and Converſion : 


TY Whertinthe true Notion of that Ati- | 


on # ſtated, with the differences from other 
Ations of the like Nature: And in whac 
Caſes the ſaid Attian properly lies , and in 


what tot ; and by and againft what perſons, 


ornot: As allo , what ſhall be {aid in Law 
to amount ta a Converſion, or mot. Together 


with Notes on the Writ and Declaration ; 


When and where the Action is to be laid, as 
to the time and place; Of certainty in the 
Declaration, with General Rules in reference 
to Latin Words, Anglice's and Phraſes; and 


allo Obſervations on the ancient Pleadings in 


this Aion, and what Special Pleas are ſh in 


uſe : Qf. Tryalsin'this ARion,and whar ſhall 


be faid to be good Evidence of a Conwer/icn 
on the General flue. and allo af Vendidts, 


Cofts,Damages and Judgment. With ſeveral 


ſele& Preſidents of Declaration and Pleas 
moſt in uſe.. To which:isalded, an Abſtract 
of the Law cancerning Detimue, Painted lately 
by the Aﬀigns of R. and E. Arkyus, Efquires, 
for R.Vincent in Cliffords-Inn Lane in Fleetſtreet, 
and R. Batter;by, at Staple-Inn-Gate in Holborn. 
Sold by Tho.Cater at Bernards-Inn-Gate in Hol- 


born, | 
a Bo. 
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